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INTRODUCTION. 


The  first  constitution  of  California  was  adopted  in 
convention  chosen  by  the  people  under  proclamation 
issued  by  Brevet  Brig.  General  B.  Riley,  U.  S.  A., 
then  in  command  of  the  United  States  forces,  and  ex 
officio  civil  governor,  by  virtue  of  the  laws  of  Mexico 
then  in  force  here,  and  by  which  the  military  officer 
in  command  became  governor  in  the  absence  of  a 
duly  elected  civil  governor.  The  election  for  mem- 
bers of  the  convention  was  held  August  1st,  1849;  the 
convention  met  at  Monterey  on  the  Ist  of  September 
following,  and  on  the  10th  of  October  of  the  same 
year,  the  constitution  was  adopted  in  convention.  It 
was  ratified  by  the  people  on  the  13th  of  November, 
and  proclaimed  on  the  20th  of  December,  1849. 

The  first  amendment  was  proposed  by  the  legisla- 
ture in  1855,  and  ratified  November  4th,  1856.  This 
amendment  altered  the  mode  in  which  the  constitu- 
tion might  be  revised  or  entirely  changed,  and  pro- 
vided that  the  constitution  that  should  be  agreed 
upon  by  a  convention  called  for  such  purpose  should 
thereafter  be  submitted  to  the  people,  and  provided 
also  for  the  canvass  of  the  vote  cast,  and  for  proclam- 
ation thereof  by  the  governor,  which  provisions  were 
not  in  the  constitution  as  originally  adopted.  No 
other  amendments  were  made  until  those  proposed 
in  1861,  and  which  were  ratified  September  3d,  1862. 
These  amendments  changed  the  sessions  of  the  legisla- 
ture from  annual  to  biennial,  and  of  course  changed 
the  term  of  office  of  the  members  of  the  house  from  one 
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to  two  years,  and  of  senators  from  two  to  four  years. 
The  terms  of  governor,  secretary  of  state  and  super- 
intendent of  public  instruction  were  changed  from 
two  to  four  years,  and  the  judicial  department  was 
changed  in  very  material  respects. 

The  next  amendment  was  that  ratified  September 
6th,  1871,  by  which  section  22  was  added  to  article  I, 
limiting  appropriatioiiS  to  two  years. 

The  present  constitution  was  adopted  in  convention 
at  Sacramento,  March  3d,  1879;  was  ratified  by  vote 
of  the  people  May  7th,  1879,  and  went  into  effect, 
according  to  its  own  terms,  at  12  o'clock,  m.,  July  4Lh, 
1879,  so  far  as  the  same  relates  to  the  election  of  all 
officers,  the  commencement  of  their  terms,  and  the 
sessions  of  the  legislature.  In  all  other  respects  and 
for  all  other  purposes,  it  took  effect  on  the  first  day 
of  January,  1880,  at  12  o'clock,  m. 

The  amendments  to  this  constitution  have  been 
five,  as  follows :  Section  19,  article  XI,  and  section 
9,  article  XIII,  ratified  at  election  held  November 
4th,  1884;  section  8,  article  XI,  ratified  at  election 
held  April  12th,  1887;  and  sections  8  and  18,  article 
XI,  ratified  at  election   held  November  8th,  1892. 

It  will  be  seen  by  reference  to  Davis  v,  Superior 
Court,  63  Cal.  581,  and  Staude  v.  Election  Commis- 
sioners, 61  Oal.  313,  that  the  present  Supreme  Court 
will  follow,  as  authoritive,  the  construction  placed 
upon,  any  provision  of  the  former  constitution  by  the 
former  Supreme  Court.  There  are  many  of  the  pro- 
visions of  the  old  constitution  embodied  in  the  new, 
which  are  noted  in  this  volume  by  appropriate  refer- 
ence under  the  respective  sections  of  the  latter;  and 
in  view  of  the  familiar  rule  expressed  in  Knowles  v. 
Yates,  31  Cal.  83,  approved  in  S.  <fe.  C.  R.  R.  Co.  v. 
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Galgiani,  49  Gal.  139,  and  Hyatt  v.  Allen,  54  Oal.  353, 
to  the  effect  that  prior  and  recent  judicial  interpreta- 
tion of  provisions  inserted  in  a  constitution  will  be 
presumed  to  have  been  considered  by  the  people  in 
adopting  such  provisions,  the  importance  of  insert- 
ing in  this  volume  the  old  constitution  with  its  an- 
notations is  very  manifest.  Again,  the  codes  were 
not  abolished  by  the  new  constitution,  and  it  is  said 
in  Wickersham  v,  Brittan,  93  Oal.  34,  40,  that  the 
effect  of  section  1,  article  XXII,  **was,  by  a  single 
comprehensive  provision  to  preserve  the  statutory 
procedure  that  was  then  existing  with  reference  to 
the  courts  which  were  by  that  instrument  abolished, 
and  to  authorize  that  procedure  in  all  rights  of  ac- 
tion that  were  to  be  determined  under  the  new  con- 
stitution." 

Radical  changes  were  effected  by  the  constitution 
of  1879  in  regard  to  the  judicial  and  legislative  de- 
partments and  in  the  matters  of  municipal  corpora- 
tions and  taxation,  and  these  changes  have  resulted 
in  such  a  volume  of  decisions  by  the  Supreme  Court 
of  this  state,  the  whole  being  so  interwoven  with  the 
general  policy  of  the  state,  that  it  is  believed  that  to 
cite  decisions  from  other  states  upon  similar  constitu- 
tional provisions  would  be  largely  a  work  of  superor- 
ogation  at  the  present  time.  That  there  is  occasion 
for  the  present  effort  to  bring  together  in  this  form 
the  decisions  of  the  Supreme  Court  of  this  state  is 
manifest  by  the  encouragement  that  I  have  re- 
ceived in  various  ways  since  its  intended  publication 
has  become  known. 

W.  F.  H. 

Los  Angeles  Cal.,  October  15,  1894. 


n 


CONSTITUTION 


OF  THE 


STATE    OF    CALIFORNIA 


Adopted  in   Conveniiony  at  Sacramento,  March  3rd, 

A*  D.J  1879;  Ratified   by  a  vote  of  the  People, 

Wednesday,  May  7th,  1879. 


PREAMBLE  AND  DECLARATION  OF  RIGHTS. 

PREAMBLE. 

We  the  people  of  the  State  of  California,  grateful  to  Almighty 
God  for  our  freedom,  in  order  to  secure  and  perpetuate  its 
blesfliugH,  do  establish  this  Constitution. 

Const.  1849. 

Each  provision  of  the  constitution  is  to  be  given 
its  proper  effect.  If  in  one  section  a  power  is  spe- 
cially conferred,  or  a  duty  specially  enjoined,  which, 
in  general  terms,  is  prohibited  by  other  sections,  the 
power  or  duty  specially  conferred  or  enjoined  consti- 
tutes an  exception  to  the  general  rule;  the  direction 
to  employ  the  power  or  discharge  the  duty  in  the 
particular  instance,  is  as  mandatory  as  the  general 
prohibition.  B.  F.  &  N.  P.  R.  R.  Co.  v.  State  Board, 
60  Cal.  32. 

The  general  rules  of  construction  are  the  same 
whether  applied  to  constitutions  or  statutes,  and  it  is 
a  familiar  rule  of  construction  not  to  treat  any  word 
as  redundant  if  that  can  be  avoided  without  marring 
the  obvious  sense  of  the  entire  clause.  Hyatt  v, 
Allen;  54  Cal,  353. 
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ARTICLE  I. 

DECLARATION  OP  RIGHTS. 
Section  1.  All  men  are  by  nature  free  and  independent, 
and  have  certain  inalienable  rights,  among  which  are  those 
of  enjoying  and  defending  life  and  liberty;  acquiring,  pos- 
sessing and  protecting  property;  and  pursuing  and  obtaining 
safety  and  happiness. 

Const.  1849,  Art.  I,  Sec.  1. 

Unusual  and  burdensome  restrictions  imposed  by 
ordinance  of  supervisors  of  San  Mateo  county  upon 
the  business  of  maintaining  an  asylum  for  treatment 
of  insane  and  others,  render  the  ordinance  unconsti- 
tutional.    Ex  parte  Whitwell,  98  Oal.  73. 

A  city  ordinance  prohibiting  the  sale  of  liquor  in 
any  saloon,  dance  house,  etc.,  wliere  females  are 
employed  to  solicit  or  wait  upon  customers  is  a  valid 
exercise  of  police  power  and  not  an  unconstitutional 
discrimination.    Ex  parte  Hayes,  98  Cal.  555. 

So,  an  ordinance  requiring  a  license  of  thirty  dol- 
lars for  ordinary  saloons  or  bars,  and  a  license  of  one 
hundred  and  fifty  dollars  where  females  are  employed 
is  held  constitutional.   Ex  parte  Felchlin,  96  Cal.  360. 

Under  section  1617  Political  Code,  there  is  no 
authority  for  excluding  children  of  African  descent 
from  public  schools  attended  by  white  children,  nor 
for  establishing  separate  schools  for  Africans  or 
Indians.  The  case  of  Ward  v.  Flood,  48  Cal.  37,  ia 
distinguished  for  the  reason  that  at  that  time  the 
statutes  of  the  state  provided  for  such  separate 
schools.  Suggested  further  that  there  is  nothing  in 
the  constitution  of  this  state  nor  in  the  13th  and 
14th  amendments  to  the  constitution  of  the 
United  States  inhibiting  legislation  providing  for 
such  separate  schools.  Wysinger  v,  Crookshank,  82 
Cal.  588. 

Any  person  is  at  liberty  to  pursue  any  lawful  call- 
ing, and  to  do  so  in  his  own  way,  not  encroaching 
upon  the  rights  of  others ;  and  it  is  not  competent  to 
forbid  any  person  or  class  of  persons,  whether  citi- 
zens or  alien  residents,  from  engaging  in  such  busi- 
ness, or  to  subject  others  to  penalties  for  employing 
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them.  An  ordinance  of  the  city  of  Los  Angeles  mak- 
ing it  a  misdemeanor  for  any  contractor  to  employ 
any  person  to  work  more  than  eight  hours  a  day, 
or  to  employ  Chinese  labor  on  work  contracted  for  by 
the  city,  is  a  direct  interference  with  the  rights  of 
individuals,  and  unconstitutional  so  far  as  it  attempts 
to  create  a  criminal  offense,  it  not  appearing 
that  the  work  to  be  performed  was  unlawful  or 
against  public  policy,  or  that  the  employment  was 
such  as  might  be  unfit  for  infants,  females,  or  the 
like,  or  forbidden  on  that  ground.  Ex  parte  Kuback, 
85  Cal.  274. 

An  ordinance  of  the  city  and  county  of  San  Fran- 
cisco prohibited  the  carrying  on  of  any  laundry 
within  certain  named  limits  without  first  obtaining 
a  certificate  from  the  health  officer  that  the  premises 
are  sufficiently  drained  and  that  the  business  can  be 
carried  on  without  danger  to  the  sanitary  condition 
of  the  neighborhood,  and  a  certificate  from  the  fire 
wardens  that  the  heating  appliances  are  in  safe  con- 
dition, and  that  no  persons  owning  or  employed  in 
said  wash  houses  shall  wash  or  iron  clothes  between 
the  hours  of  ten  o'clock  p.  m.  and  six  o'clock  a.  m., 
nor  on  Sunday.  Held,  the  ordinance  was  not  uncon- 
stitutional.    Ex  parte  Moynier,  65  Oal.  33. 

An  ordinance  of  supervisors  establishing  a  license 
of  $25  per  month  upon  business  of  retailing  spiritu- 
ous liquors  is  not  in  restraint  of  trade  nor  oppres- 
sive.    Ex  parte  Benninger,  64  Oal.  291. 

The  Sunday  law  contained  in  sections  300,  301  of 
Penal  Code  as  those  sections  existed  in  1881,  is  not 
unconstitutional.    Ex  parte  Koser,  60  Oal.  177. 

See  cases  collected  under  Sec.  3,  Art.  XIX  and  Sees. 
17,  18,  Art.  XX, 

Section  2.    All  polilical  power  is  inherent  in  the  people.    ^^7  123 
Government  is  instituted  for  the  protectfon,  security,  and  ben-     us  408 
efit  of  the  people,  and  they  have  the  right  to  alter  or  reform 
the  same  whenever  the  public  good  may  require  it. 

Const.  1849,  Art.  I,  Sec.  2. 

For  the  purposes  of  government,  the  protec- 
tion, security  and  benefit  of  the  people,  municipal 
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and  quasi  municipal  corporations  may  be  created, 
and  the  legislature  may  pass  general  laws  which, 
from  their  nature,  will  be  capable  of  enforcement  in 
only  particular  portions  of  the  state.  In  re  Madera, 
Ir.  Dist.  92  Cal.  316. 


Srction  3.  The  state  of  California  is  an  inseparnble  part  of 
the  American  Union,  and  tbeCoi.stitution  of  the  United  States 
is  the  supreme  law  of  the  land. 

Section  4 .  The  free  exercise  and  enjoyment  of  religious  pro- 
fession and  worship,  without  discrimination  or  preference, 
shall  forever  be  guaranteed  in  this  state;  and  no  person  shall  be 
rendered  incompetent  to  be  a  witness  or  juror  on  account  of  his 
opinions  on  matters  of  religious  belief;  but  the  liberty  of  con- 
science hereby  secured  shall  not  be  so  construed  as  to  excuse 
acts  of  licentiousness,  or  justify  practices  inconsistent  with 
the  peace  or  safety  of  this  state. 

Const.  1849,  Art.  I,  Sec.  4. 

The  court  is  not  justified  in  pronouncing  any  form 
of  religious  belief  superstitious  or  contrary  to  public 
policy  when  not  followed  by  act3  which  are  recog- 
nized as  hurtful  to  society.  So  held  with  reference  to 
certain  religious  views  regarding  the  spirits  of  the 
dead  and  their  communication  with  the  living.  (Spir- 
itualism.)    Newman  v.  Smith,  77  Oal.  23. 

The  Sunday  Law  contained  in  sections  300-301 
Penal  Code,  as  they  existed  in  1881,  is  not  unconstitu- 
tional. Ex  parte  Koser,  60  Cal.  177,  and  Ex  parte 
Burke,  59  Cal.  6. 

Section  5.  The  privilege  of  the  writ  of  habeas  corpus  shall 
not  be  suspended  unless  when,  in  cases  of  rebellion  or  invasion, 
the  public  safety  may  require  its  suspension. 

Const.  1849,  Art.  I,  Sec.  5. 

Section  6.  All  persons  shall  be  bailable  by  sufficient  sureties, 
unless  for  capital  offenses  when  the  proof  is  evident  or  the 
presumption  great.  Excessive  bHil  shall  not  be  required,  nor 
excessive  lines  imposed ;  nor  shall  cruel  or  unusual  punish- 
ments be  infficted.  Witnesses  shall  not  be  unreasonably 
detained,  nor  confined  in  any  room  where  criminals  are  actu- 
ally imprisoned. 
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Const.  1849,  Art.  I,  Sees.  5  and  6. 

A  person  charged  with  any  offense  not  puninhable 
with  death  is  entitled,  before  conviction,  to  bo  admit- 
ted to  bai),  as  a  matter  of  right,  but  a  defer  dant 
charged  with  an  offense  punishable  with  death  can- 
not be  admitted  to  bail,  when  the  proof  of  his  guilt  is 
evident  or  the  presumption  thereof  great.  Penal 
Code,  sections  1270-1271.  ''Proof  is  evident''  and 
*' presumption  great,"  defined  differently  by  differ- 
ent courts.     Ex  parte  Curtis,  92  Cal.  188. 

An  ordineuiee  of  the  city  and  county  of  San  Fran- 
cisco imposing  a  fine  not  less  than  $250.00  and  not 
exceeding  $500.00,  or  imprisonment  not  less  than 
three  nor  more  than  six  months  upon  persons  carry- 
ing concealed  weapons  (excepting  public  officers  and 
travelers)  is  not  unreasonable  or  excessive.  Ex  parte 
Cheney,  90  Cal.  617. 

A  municipal  ordinance  of  San  Francisco  prescribed 
a  punishment,  not  exceeding $1000.00  fine,  or  impris- 
onment not  exceeding  six  months,  or  both,  for  utter- 
ing, etc.,  profane  and  obscene  language.  Held,  not 
void  upon  its  face  as  imposing  excessive  fine  or  unu- 
sual punishment;  and  that  whether  the  offense  in 
any  particular  case  is  such  as  to  justify  such  punish- 
ment must  be  determined  by  the  trial  court.  In  re 
Miller,  89  Cal.  41. 

A  sentence  under  section  1205,  Penal  Code,  that 
defendant  be  imprisoned  in  state  prison  a  definite 
time  and  pay  a  fine  and  be  imprisoned  until  the  fine 
is  paid  at  the  rate  of  one  day  for  each  dollar  of  the 
fine,  is  void  so  iar  as  it  provides  for  imprisonment  on 
account  of  the  fine  after  the  stated  term  of  imprison- 
ment has  been  served.  McFarland,  J.,  concurring, 
alluding  to  Ex  ]^arte  Arras,  78  Cal.  304,  expresses  his 
doubt  that  a  prisoner  can  be  so  punished  even  in  a 
county  jail.  Thornton,  J,,  concurs  only  because  Ex 
f>arte  Arras  must  be  regarded  as  expressing  settled 
law  in  this  state.  In  re  Wadleigh,  82  Cal.  518.  Com- 
pare Ex  parte  Sing  AhTong,  84  Cal.  165. 

A  fine  of  nineteen  thousand  dollars,  and  order 
directing  defendant  retained  in  custody  until  fine  be 
paid,  ordered  stricken  from  a  judgment.   (Citing  In 
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re  Rosenheim,  83  Cal.  388.  In  re  Collins,  23  Pac.  Rep. 
374.)     People  v,  Hamberg,  84  Cal.  469. 

For  pleading  in  habeas  corpus  on  account  of  exces- 
sive fine,  see  Ex  parte  Rosenheim,  supra j  and  that 
when  a  court  sentences  a  defendant  to  a  term  of 
imprisonment  and  to  pay  a  fine,  the  imprisonment 
for  non-payment  cannot  continue  after  the  expiration 
of  the  term  imposed.  In  re  Collins,  People  ik  Ham- 
berg, and  cases  cited  in  Ex  parte  Rosenheim,  supra. 
The  determination  of  what  is  proper  or  excessive 
bail  does  not  depend  alone  upon  the  amount  of 
money  which  may  have  been  lost  to  one  party  or 
secured  to  another  by  means  of  the  offense  commit- 
ted, but  it  depends  rather  upon  the  moral  turpitude 
of  the  crime,  the  danger  to  the  public  and  the  pun- 
ishment fixed  by  law  for  the  offense.  In  re  Williams, 
82  Cal.  183. 

A  person  convicted  of  assault  with  a  deadly  weapon 
was  sentenced  to  state  prison  for  a  term  of  two  years 
and  to  pay  a  fine  of  $2000  and  be  imprisoned  in  said 
state  prison  until  the  fine  be  paid,  or  be  satisfied  at 
the  rate  of  $2  for  each  day.  Imprisonment  in  state 
prison  is  accompanied  by  hard  labor.  Heldy  that 
for  this  offense  the  court  had  no  authority  to  direct 
imprisonment  in  state  prison  on  account  of  the  fine. 
The  court  had  no  authority  to  impose  hard  labor  as 
part  of  the  punishment.  Ex  parte  Arras,  78  Cal.  304. 
The  punishment  prescribed  by  section  245  of  Penal 
Code  is  not  excessive,  cruel  nor  unusual.  Ex  parte 
Mitchell,  70  Cal.  1. 

Where  a  witness  has  been  detained  for  ninety  days, 
and  there  have  been  several  continuances  of  the  case 
which  are  not  satisfactorily  accounted  for,  he  is  enti- 
tled to  be  discharged  on  habeas  corpus.  Ex  parte 
Dresser,  67  Cal.  257. 

A  person  who  has  not  been  examined  as  a  witness 
before  a  committing  magistrate  cannot  be  required  to 
give  an  undertaking  with  sureties  for  his  appearance 
at  a  trial  to  be  had  in  the  Superior  Court.  A  person 
committed  to  prison  for  not  furnishing  such  sureties 
will  be  discharged  on  habeas  corpus,  (Sees.  878,  881 
Penal  Code.)     Ex  parte  Shaw,  61  Cal.  58. 
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Section  1129  Penal  Code,  requiring  that  a  defendant 
in  a  criminal  case,  on  bail,  may  in  tlie  discretion  of 
the  court  be  ordered  into  custody  when  he  appears 
for  trial,  is  not  unconstitutional,  and  the  practice  is 
commended.     People  v,  Williams,  59  Cal.  674. 

The  sum  of  one  hundred  and  thirteen  thousand 
dollars,  being  the  aggregate  amount  of  bail  fixed  by 
the  municipal  criminal  court  of  San  Francisco  to  be 
given  by  a  defendant  held  to  answer  upon  ten  indict- 
ments for  felonies,  none  of  which  were  capital,  con- 
sidered. The  sole  purpose  which  should  guide  the 
court  or  judge  in  fixing  the  amount  of  bail  should 
always  be  to  secure  the  personal  appearance  of  the 
defendant  to  answer  the  charge  against  him.  It  is 
not  the  intention  of  the  law  to  punish  an  accused 
person  by  imprisoning  him  before  trial.  The  fact 
that  a  person  is  unable  to  procure  sureties  in  a  certain 
sum  and  his  pecuniary  ability  may  be  considered, 
but  is  not  controlling.  The  case  as'  presented  is  not 
such  as  to  justify  the  Supreme  Court  in  reducing  or 
fixing  a  different  amount  of  bail  on  habeas  corpus. 
Ex  parte  Duncan,  53  Cal.  410.     Same  case,  54  Id.  76. 

A  person  arrested  upon  a  charge  of  felony,  if 
arrested  in  another  county,  should  be  taken  before 
tlie  magistrate  who  issued  the  warrant,  or  Fome  mag- 
istrate of  the  county  from  w^hich  the  warrant  issued, 
for  the  purpose  of  being  admitted  to  bail.  (Sec.  821, 
Penal  Code.)  Ex  parte  Hung  Sin,  54  Cal.  102.  Person, 
arrested  upon  information  for  murder  may  be  admit- 
ted to  bail  on  habeas  corpus.  Ex  parte  Strange,  59 
Oal.416. 

Section  942,  C.  0.  P.,  authorizing  judgment  to  be 
entered  against  sureties  on  an  undertaking  on  appeal 
to  the  Supreme  Court,  is  not  unconstitutional  as 
depriving  a  partv  of  right  to  trial  by  jury.  Ladd  v, 
Parnell,  57  Cal,  232. 

Both  courts  of  law  and  of  equity,  in  proper  cases, 
have  jurisdiction  of  matters  of  fraud;  and  when  the 
facts  constituting  the  fraud  and  the  relief  sought  are 
such  as  are  cognizable  in  a  court  of  law,  the  parties 
are  entitled  to  a  jury  trial ;  but  where  the  case  as 
made  by  the  pleadings  involves  the  application  of  the 
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doctrines  of  equity,  and  the  granting  of  relief  which 
can  only  be  obtained  in  a  court  of  equity,  the  parties 
are  not  entitled  to  a  jury.  Fish  v,  Benson,  71  Oal. 
429,  and  decisions  there  cited. 

Defendant  cannot  insist  upon  a  jury  trial  in  action 
of  ejectment  upon  issue  of  fraud  raised  by  cross  com- 
plaint.   Fish  V.  Benson,  71  Cal.  433. 

If  a  party  is  once  placed  upon  his  trial  before  a 
competent  court  and  jury  upon  a  valid  indictment, 
the  "jeopardv"  attaches,  to  which  he  cannot  be 
again  subjected,  unless  the  jury  be  discharged  from 
rendering  a  verdict  by  a  legal  necessity,  or  by  his 
consent;  or,  in  case  a  verdict  is  rendered,  if  it  be  set 
aside  at  his  instance.    People  v.  Horn,  70  Cal.  17. 

The  right  to  trial  by  jury  is  not  waived  in  a  civil 
case  by  neglecting  to  demand  a  jury  at  the  time  the 
case  is  called  to  be  set  for  trial,  notw^ithstanding  a 
rule  of  court  that  a  jury  shall  then  be  demanded. 
The  court  had  no  power  to  declare  by  its  rules  what 
shall  constitute  a  waiver  of  a  constitutional  right* 
Briggs  v.  Lloyd,  70  Oal.  447. 

An  action  to  foreclose  a  mortgage  is  equitable,  and 
the  parties  are  not  entitled  to  a  jury  as  a  matter  of 
right.  Curnow  v.  Blue  Gravel,  etc.,  Co.,  68  Cal. 
262. 

A  plea  of  guilty  in  a  criminal  case  is  a  waiver  of 
trial  by  jury.    People  v,  Lennox,  67  Cal.  113. 

Jury  cannot  be  demanded  as  a  matter  of  right  in 
divorce  proceedings.  Oassidv  v.  Sullivan,  64  Cal. 
266. 

A  party  charged  with  the  crime  of  murder  commit- 
ted in  San  Mateo  county  cannot  be  tried  therefor  in 
San  Francisco  on  change  of  venue  procured  on 
motion  of  district  attorney  of  San  Mateo,  on  the 
alleged  ground  that  a  fair  and  impartial  trial  cannot 
be  had  in  the  latter  county.  The  right  of  trial  by 
jury  means  the  same  now  as  it  meant  at  common  law, 
i.  €.,  a  trial  by  jurors  of  the  vicinage  or  county.  Sec- 
tion 1033  Penal  Code,  so  far  as  it  authorizes  a  change 
of  venue  on  application  of  district  attorney,  without 
consent  of  defendant,  is  void.  People  v,  Powell,  87 
Cal.  360. 
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A  defendant  has  no  vested  right  to  trial  by  a  par- 
ticular jury,  especially  where  he  is  tried  by  a  jury 
selected  in  the  same  manner  as  the  other,  and  all  his 
rights  of  challenge  to  the  new  jurors  were  preserved. 
People  V.  Murray,  85  Oal.  350. 

The  summary  proceedings  under  section  772  of 
Penal  Code  for  trying  misdemeanors  in  office,  and  the 
manner  of  trial,  without  a  jury,  are  such  as  the  legis- 
lature had  power  to  enact.  Woods  v.  Varnum,  85 
Oal.  639. 

The  denial  by  a  justice  of  the  peace  of  a  jury  trial 
to  a  person  charged  with  violating  an  ordinance  of 
the  supervisors,  a  violation  of  which  ordinance  was 
declared  to  be  a  misdemeanor,  is  an  error  which  can- 
not be  reached  by  habeas  corpus y  the  justice  having 
jurisdiction  of  the  offense.    In  re  Miller,  82  Cal.  454. 

If,  in  an  action  brought  under  section  738,  0.  C.  P., 
the  plaintiff  avers  a  legal  title  against  the  defendant 
in  possession,  the  latter  is  perhaps  entitled  to  a  jury 
trial  of  the  issue  of  law  thus  presented.  Hyde  v.  Red- 
ding, 74  Cal.  493. 

A  rule  of  the  Superior  Court  requiring  the  party 
demanding  a  jury  to  deposit  the  jury  fee  in  advance 
of  the  trial  is  a  reasonable  regulation,  and  is  not  a 
denial  or  impairment  of  the  right  of  trial  by  jury. 
Conneau  v.  Geis,  73  Oal.  176. 

Section  7.  The  right  of  trial  by  jury  shall  be  secured  to  all, 
and  remain  Inviolate;  but  iu  civil  aotion  three-fourths  of  the 
jury  may  render  a  verdict.  A  trial  by  jury  may  be  waived  iu 
all  criminal  cases,  not  amounting  to  felony,  by  the  consent  of 
both  parties,  expressed  iu  open  court,  and  iu  civil  actions  by 
the  consent  of  the  parties,  signified  iu  such  manner  as  may  be 
prescribed  by  law.  In  civil  actions,  and  cases  of  misdemeanor^ 
the  jury  may  consist  of  twelve,  or  of  any  number  less  than 
twelve  upon  which  the  parties  may  agree  in  open  court. 

Const.  1849,  Art.  I,  Sec.  3. 

In  People  v.  Bemmerly,  87  Cal.  117,  and  several 
prior  decisions  in  this  state  there  cited,  it  was  held 
that  no  exception  could  be  reserved  to  the  ruling  of 
the  trial  court  denying  a  challenge  for  actual  bias, 
and  it  was  further  held  in  People  v.  Ah  Lee  Doon,  97 


CONSTITUTION  1879  18 

Cal.  171,  that  to  den5^8uch  exception  does  not  deprive 
a  defendant  of  one  of  the  essential  constituents  of  a 
right  of  trial  by  jury.  However,  in  People  v,  Wong 
Ark,  96  Oal.  125,  Justices  Garroutte  and  DeHaven 
in  a  concurring  opinion,  presented  strong  reasons 
for  a  different  rule  upon  the  ground  that  to  deny  an 
exception  to  such  ruling  and  appeal  therefrom,  was 
practically  to  compel  a  defendant  to  be  tried  by  a 
prejudiced  and  imfair  jury.  And  in  People  v.  Wells, 
100  Cal.  227,  it  is  held  that  a  defendant  is  entitled  to 
such  exception  and  that  the  ruling  of  the  trial  court 
will  be  reviewed  on  appeal,  practically  determining 
the  unconstitutionality  of  section  1170  Penal  Code. 

It  may  be  conceded  that  the  legislature  may  author- 
ize the  summary  trial,  without  a  jury  in  minor  or 
petty  offenses  arising  from  violations  of  municipal 
ordinances,  which  are  not  intrinsically  criminal, 
but  when  the  offense  may  be  considered  as  against 
the  public  at  large,  and  where  it  falls  within  the 
legal  or  common  law  notion  of  crime  or  misde- 
meanor, and  especially  where  being  of  such  a  nature, 
it  is  embraced  in  the  criminal  code  of  the  state, 
then  the  constitution  guaranties  intended  to  secure 
the  liberties  of  the  citizen  and  the  right  to  trial  by 
jury  cannot  be  evaded.  So  held  with  reference  to  a 
violation  of  an  ordinance  against  obstructions  on 
sidewalks,  such  obstructions  being  also  prohibited 
and  declared  a  nuisance  under  sections  370,  372 
Penal  Code.    Taylor  v.  Reynolds,  92  Cal.  573. 

Section  8.  Offenses  heretofore  required  to  be  prosecuted  by 
indictment  shall  be  prosecuted  by  information,  after  examina- 
tion and  commitment  by  a  magistrate,  or  by  indictment,  with 
or  without  such  examination  and  commitment,  as  may  be 
prescribed  by  law.  A  grand  jury  shall  be  drawn  and  sum- 
moned at  least  once  a  year  lu  each  county. 

The  power  of  Superior  Court  to  summon  a  g^rand 
j\iry  by  an  elisor  only  occurs  when  the  sheriff  is  in 
some  manner  challenged  as  incompetent.  Writ  of 
prohibition  will  lie  to  prevent  trial  of  indictment 
purporting  to  have  been  found  by  a  grand  jury  ille- 
gally   summoned   by  an  elhor.    Bruner  v,  Superior 
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Court,  92  Oal.  240,  Beatty  0.  J.  and  Sharpstein  J. 
dissenting. 

Where  a  defendant,  after  eramination  before  a 
magistrate,  was  charged  by  information  with  grand 
larceny,  and  upon  trial  the  jury  failed  to  ag^ree,  and 
the  court  directed  a  dismissal  of  that  information, 
and  .a  new  information  for  embezzlement  was  filed 
without  re-examination  before  the  magistrate,  Heldj 
defendant  was  not  entitled  to  discharge  on  h-abeas 
corpus,  Paterson  J.  dissenting.  Ex  parte  Nicholas, 
91  Cal.  640. 

The  information  must  be  filed  within  one  year  as 
is  prescribed  by  law.  Section  801,  Penal  Code.  And 
objection  may  be  raised  by  demurrer.  Sec.  1004,  Id, 
People  V,  Ayhens,  85  Cal.  88. 

The  former  constitution  (Sec.  8,  Art.  I)  provided 
that  no  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crimjs,  (except  in  cases  of 
petit  larceny)  unless  upon  presentment  or  indictment 
by  grand  jury,  and  it  is  held  by  Paterson  J.  in  dis- 
senting opinion  that  there  are  misdemeanors  known 
as  infamous  crimes  which  could  be  prosecuted  by 
indictment  (or  information)  in  Superior  Court,  and 
that  this  section  is  but  a  re-enactment  of  the  corres- 
ponding section  in  old  constitution.  Green  v,  Superior 
Court,  78  Cal.  565. 

For  case  illustrating  irregularities  in  the  manner 
of  drawing  grand  jury,  yet  not  in  excess  of  the  juris- 
diction of  the  court,  see  Levy  v.  AVilson,  69  Cal.  105. 
The  grand  jury  is  part  of  the  court  by  which  it  is 
convened,  and  a  person  summoned  before  it  as  a  wit- 
ness may  be  punished  for  contempt  for  refusing  to 
give  evidence.    In  re  Gannon,  69  Cal.  541. 

A  homicide  committed  before  adoption  of  the 
constitution  may  be  prosecuted  by  information.  Peo- 
ple V,  Campbell,  59  Cal.  243.  Sharpstein,  McKinstry 
and  Thornton  dissenting. 

The  provision  for  proceeding  by  information  is  not 
in  conflict  with  section  1,  article  XIV  of  the  consti- 
tution of  United  States.  Kalloch  v,  Superior  Court, 
56  Oal.  229.  Approved  in  People  v.  McCurdy,  68  Id, 
576. 
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Where  there  has  been  an  exajnination  and  com- 
mitment  by  a  magistrate,  that  is  sufficient  to  author- 
ize the  filing  of  an  information  by  the  district  attor- 
ney.   People  V,  Wheeler,  65  Cal.  77. 

A  grand  jury  drawn  in  1885  from  the  list  of  jurors 
for  that  year,  does  not  become  dissolved  with  the 
beginning  of  a  new  year,  but  may  continue  as  a 
grand  jury  in  1886.    In  le  Gannon,  69  Cal.  541,  545. 

The  district  attorney  in  drawing  an  information 
is  not  controlled  by  the  name  which  the  magistrate 
may  have  given  to  an  offense,  but  must  charge 
defendant  with  the  offense  disclosed  by  the  deposi- 
tions taken  before  the  magistrate.  People  v.  Vierra, 
67  Cal.  231.  And  information  may  be  filed  before 
the  shorthand  notes  of  the  depositions  are  written 
out.  Failure  to  file  or  transcribe  the  shorthand 
notes  will  not  divest  the  Superior  Court  of  its  jurrs- 
dicl.ion.    People  v.  Riley,  65  Cal.  107. 

Section  9.  Every  citizen  may  freely  speak,  write,  and  pub- 
lish his  sentiments  on  all  subjects,  being  retsponsible  for  the 
abuseof  that  Tight;  and  no  law  shall  be  passed  to  restrain  or 
abridge  the  libefrty  of  speech  or  of  the  press.  In  all  criminal 
prosecutions  for  libels,  the  truth  may  be  given  in  evidence  to 
the  jury;  and  if  it  shall  appear  to  the  jury  that  the  matter 
charged  as  libelous  is  true,  and  was  published  with  good 
motives  and  for  justifiable  ends,  the  party  shall  be  acquitted: 
and  the  jury  shall  have  the  right  to  determine  the  law  and 
the  fact.  Indictments  found,  or  information  laid,  forpublica- 
tions  in  newspapers  shall  be  tried  in  the  county  where  such 
newspapers  have  their  publication  office,  or  in  the  county 
where  the  party  alleged  to  be  libeled  resided  at  the  time  of  the 
alleged  publication,  unless  the  place  of  trial  shall  be  changed 
for  good  cause. 

Const.  1849,  Art.  I,  Sec.  9. 

The  provision  as  to  the  trial  in  the  county  where 
the  newspaper  is  published  or  in  the  county  where 
the  person  alleged  to  be  libeled  resides,  applies  also 
to  the  person  who  causes  the  libel  to  be  published. 
All  persons  guilty  of  such  libels  are  liable  to  be  tried 
at  the  places  specified  in  the  constitution,  without 
reference  to  the  fact  whether  they  are  or  not   the 
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editors    or   proDrietors    of  the  newspapers.    In  re 
Kowalsky,  73  Gal.  120. 

Section  10.  The  people  shall  have  the  right  to  freely  assem- 
ble together  to  consult  for  the  common  good,  to  iustruct  their 
representatives,  and  to  petition  the  legislature  for  redre&s 
of  grievances. 

Const.  1849,  Art.  I,  Sec.  10. 

Section  U.    All  laws  of  a  general  nature  shall  haveauni"  118  306 
form  operation.  118  408 

Const.  1849,  Art.  I,  Sec.  11.  ^*  ^ 

The  act  of  legislature  amending  Co.  Gov.  Act,  (Stats. 
1887,  p.  207,)  authorizing  supervisors  in  counties  of 
certain  classes  to  appoint  deputies  for  county  clerk, 
when  deemed  necessary,  and  pay  such  deputies  from 
county  treasury,  is  void  and  makes  the  county  gov- 
ernment act  lacking  in  that  uniformity  of  operation 
which  is  required  by  court.  Dougherty  v.  Austin,  94 
Cal.  626  and  603.  McFarland  and  Paterson,  JJ., 
dissenting. 

The  legislative  act,  (Stats.  1883,  Sec.  870,  p.  273) 
requiring  cities  of  fifth  and  sixth  cUisses  to  make 
an  effort  to  agree  with  property  owners  as  to  value 
of  land  sought  to  be  condemned  for  public  use,  before 
bringing  action  under  powers  of  eminent  domain, 
and  which  effort  is  not  required  to  be  made  by  cities 
of  other  classes,  is  a  discrimination  against  cities  of 
filth  and  sixth  classes  and  void.  City  of  Pasadena  v, 
Stimson,  91  Cal.  238. 

Section  64  of  Insolvent  act  of  1880,  permitting  an 
appeal  to  Supreme  Court  from  an  order  adjudging  a 
party  guilty  of  contempt  is  in  conflict  with  section 
1222  C.  C.  P.  and  must  yield  to  the  latter  in  order 
that  laws  of  a  general  nature  shall  have  a  uniform 
operation.     Ex  parte  Clancy,  90  Cal.  553. 

The  act  of  March  18,  1885,  (Stats,  p.  213)  com- 
monly known  as  the  'Whitney  Act,"  establishing 
police  courts  in  cities  having  a  population  of  more 
than  thirty  thousand  and  less  than  one  hundred 
thousand  inhabitants,  is  not  a  special  law,  nor 
unconstitutional ;  such  classification  of  cities  is  con- 
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sistent  with  a  general  law,  whether  the  city  was 
organized  before  or  gifter  the  constitution  of  1879. 
People  v.  Henshaw,  70  Cal.  436.  Approved  in  Ex 
parte  Halstead,  89  Cal.  472. 

The  act  of  March  14,  1891,  (Stats,  p.  106)  re-adjust- 
ing and  reducing  the  salaries  of  officers  in  counties 
of  thirty-fifth  class,  being  applicable  alike  to  all 
counties  of  a  class  authorized  to  be  created  by  the 
constitution  isa  g^eneral  law;  (distinguishing  Miller  v. 
Kister,  68  Cal.  142,  and  citing  People  v.  Henshaw,  76 
Id.  444;  Longan  v.  Solano  County,  65  Id,  125;  Thom- 
ason  V.  Ash  worth,  73  Id,  73).  Cody  v.  Murphy,  89 
Cal.  522. 

A  law  to  be  general  in  its  scope  need  not  include 
all  classes  of  individuals  in  the  scale.  It  answers  the 
requirements  of  the  constitution  if  it  relates  to  and 
operates  uniformly  upon  the  whole  of  any  single 
class.    Abeel  ^;.  Clark,  84  Cal.  227. 

The  amendment  of  1889,  (Stats,  p.  232)  to  the 
county  government  act,  requiring  license  taxes  col- 
lected in  any  incorporated  city  or  town,  under  ordin- 
ances of  the  county  supervisors  or  under  Political 
Code,  part  3,  title  7,  chapter  15,  is  not  a  general  law 
being  applicable  to  a  single  class  of  countieip.     (Art. 

IV,  Sec.  25,  Subs.  9,  33.)     County  of  San  Luis  Obispo 

V.  Graves,  84  Cal.  71. 

It  is  left  to  the  legislature  by  Sec.  13,  Art.  XIII  to 
provide  for  carrying  into  effect  the  constitutional  sys- 
tem of  taxation.  But  this  power  is  controlled  by 
other  'provisions  inhibiting  special  and  discriminat- 
ing legislation.  The  scheme  provided  in  sections 
36()5  to  3670  Political  Code  for  assessment  of  railroad 
property  and  form  of  complaint  in  actions  for  collec- 
tion thereof  is  obnoxious  to  all  these  provisions. 
People  V.  C.  P.  R.  R.,  83  Cal.  393. 

The  act  of  March  25, 1885,  (Stats,  p.  213)  is  not  spe- 
cial legislation ;  it  has  a  uniform  operation  within  the 
class  of  cities  to  which  it  is  applicable,  and  is  a  gen- 
eral law  in  the  sense  that  the  police  courts  estab- 
lished thereby  supersede  the  police  courts  thereto- 
for-^  existing  in  tlie  cities  therein  specified.  People 
'I .  Henshaw,  76  Cal.  436. 
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The  act  of  March  16,  1883,  (Sec.  1388,  Penal  Code) 
providing^  that  the  court  may»  suspend  judgment 
against  a  minor  convicted  of  a'  criminal  offense  and 
commit  such  minor  to  some  non-sectarian  charitable 
institution  is  a  general  law  having  a  uniform  opera- 
tion. Boys  and  Girls'  Aid  Society  v.  Reis,  71  Oal. 
627. 

The  act  of  March  14,  1883,  (Stats,  p.  299)  estab- 
lishing a  uniform  system  of  coimty  and  township 
government  was  declared  to  be  a  general  law  and 
constitutional  in  Longan  v.  Solano  County,  65  Cal.  122. 
The  act  of  March  18,  1885,  (Stats,  pp.  166-195) 
amending  the  former  act,  without  le-classifying 
counties  of  the  thirty-fifth  class,  and  purporting  to 
affect  only  three  of  the  forty-eight  classes  into  which 
the  counties  of  the  state  have  been  classified  (reduc- 
ing salaries  in  said  three  classes),  is  exceptional, 
eccentric,  and  causative  of  discrimination  between 
officers  upon  whom  it  operates,  and  is  unconstitu- 
tional. (Citing  Omnibus  R.  R.  Co.  v,  Baldwin,  57 
Oal.  165;  French  v,  Tescheraaker,  24  Cal.  544; 
Christy  v.  Board  of  Supervisors,  39  Cal.  3).  Miller  t;. 
Kister,  68  Cal.  142. 

An  ordinance  of  the  supervisors  of  the  city  and 
county  of  San  Francisco  requiring  persons  conduct- 
ing laundries  or  wash  houses  within  certain  limits 
to  procure  a  certificate  from  the  health  officer  show- 
ing that  proper  drainage  was  provided,  and  a  certifi- 
cate from  the  fire  wardens  that  the  heating  appli- 
ances were  in  a  safe  condition,  and  prohibiting  wash- 
ing or  ironing  from  ten  o'clock,  p.  m.  to  six  o'clock, 
A.  M.  and  on  Sunday.  HeM  constitutional.  Ex  parte 
Moynier,  65  Cal.  33.  And  as  to  Modesta  Laundry 
ordinance,  In  re  Hang  Kie,  69  Id.  149. 

The  Sunday  Law  contained  in  section  300  of  Penal 
Code  as  adopted  in  1872,  was  a  general  law,  and  uni- 
form in  its  operation,  and  was  not  repealed  by  this 
constitution.  Ex  parte  Burke,  59  Oal.  6.  As  to  what 
is  a  general  law,  affirmed  in  Ex  parte  Koser,  60  Id. 
178. 

The  act  of  March  29, 1870,  (Statutes  p.  481)  limiting 
the  distance  which  one  street  railway  might  use  tlie 
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tracks  of  another  in  any  one  street  to  five  blocks  (C» 
C.  section  499)  was  a  general  law,  and  an  ordinance 
of  San  Francisco  granting  such  privilege  for  more 
than  five  blocks  was  void.  Omnibus  K.  R»  Go.  v. 
Baldwin,  57  CaK  160. 

The  McClure  Charter  for  San  Francisco  (Statutes 
1880,  p.  414)  was  not  a  general  law.  It  could  have  no 
effect  any  where  except  in  San  Francisco,  by  its  terms, 
and  as  it  was  not  adopted  as  a  special  charter  by  vote 
of  the  people  of  San  Francisco,  it  never  became 
operative  anywhere.    Desmond  t;.  Dunn,  55  Gal.  242. 

Section  12.  The  military  shall  be  subordinate  to  the  civil 
power.  No  standiog  army  shall  be  kept  up  by  this  state  in 
time  of  peace^  and  no  soldier  shall)  in  time  of  peace,  be  quar> 
tered  in  any  house  without  the  consent  of  the  owner;  nor  in 
time  of  war,  except  in  the  manner  prescribed  by  7aw. 

Const.  1849,  Art.  I,  Sees.  12,  13. 

Section  13.  In  criminal  prosecutions,  In  any  court  whatever, 
the  party  accused  shall  have  the  right  to  a  speedy  and  public 
trial ;  to  have  the  process  of  the  court  to  compel  the  attendance 
of  witnesses  in  his  behalf,  and  to  appear  and  defend,  in  person 
and  with  counsel.  No  person  shall  be  twice  pui  in  jeopardy 
for  the  same  offense,  nor  be  compelled,  in  any  criminal  case,  to 
be  a  witness  against  himself;  nor  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law.  The  legislature  shall 
have  power  to  provide  for  the  taking,  in  the  presence  of  the 
party  accused  and  his  counsel,  of  depositions  of  witnessen  in 
criminal  cases,  other  than  cases  of  homicide,  when  there  ia 
reason  to  believe  that  the  witness,  from  inability  or  other  cause, 
will  not  attend  at  the  trial. 

Const.  1849,  Art.  I,  Sec.  8. 

Section  626,  Penal  Code,  prohibiting  the  having  or 
vending  of  certain  game  in  this  state  during  certain 
periods,  is  sufficient  to  prohibit  such  acts,  even  though 
the  game  be  lawfully  killed  in  another  state  and 
brought  into  this  state.  Such  law  is  not  in  violation 
of  the  constitution  declaring  that  no  person  shall  be 
deprived  of  life,  liberty  or  property  without  due  pro- 
cess of   law,  it  appearing  that  the  property  in  the 
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game  was  acquired  after  the  passage  of  the  act.    Ex 
parte  Maier.    Opinion  filed  Aug.  1 ,  1894. 

An  insolvent  debtor  having  been  charged  by  the 
assignee  with  having  concealed,  etc.,  his  property, 
was  cited  to  appear  for  examination  in  court,  and 
being  sworn  he  declined  to  answer  upon  the  ground 
that  his  answers  might  be  made  the  ground  of  a 
criminal  charge  against  him.  (Sec.  154,  Penal  Code; 
Const.  Art.  I,  Sec.  13.)  To  bring  a  person  within  the 
immunity  of  the  constitutional  provision,  it  is  not 
necessary  that  the  examination  should  be  attempted 
in  a  criminal  prosecution  against  the  witness,  or 
that  such  prosecution  should  have  been  already  com- 
menced. It  is  sufficient  if  there  is  a  law  creating  the 
offense  under  which  the  witness  may  be  prosecuted. 
Ex  parte  Clark.  Opinion  filed  June  30,  1894.  See 
Ex  parte  Gould,  99  Cal.  360,  infra, 

Tlie  trial  of  a  criminal  case  (assault  to  commit  rape) 
should  be  public  in  the  common-sense  acceptation 
of  the  term.  The  doors  of  the  court  room  are 
expected  to  be  kept  open,  the  public  are  entitled  to 
be  admitted,  and  the  trial  is  to  be  public  in  all 
respects,  with  due  regard  to  the  size  of  the  court 
room,  the  conveniences  of  the  court,  the  right  to 
exclude  objectionable  characters  and  youth  of  tender 
years,  and  to  do  other  things  which  may  facilitate 
the  proper  conduct  of  the  trial.  An  order  excluding 
all  persons  but  the  officers  of  the  court  and  defendant 
has  no  justification  in  the  law  of  modern  times.  Peo- 
ple V,  Hartman.  Opinion  filed  June  26, 1894.  Contra. 
The  word  "public"  is  used  only  in  contradistinction 
to  ''secret."    People  v,  Swafford,  65  Cal,  223,  infra, 

A  person  was  charged  by  information  filed  in 
Tulare  county.  Subsequently  that  county  was  divided 
and  Kings  county  created  from  part  of  its  territory. 
The  particular  locality  where  the  crime  was  alleged 
to  have  been  committed  was  within  the  new  county. 
The  information  in  Tulare  county  was  dismissed 
and  a  new  information  filed  in  Kings  county.  Held^ 
although  the  case  might  properly  have  been  tried 
in  Tulare,  yet  there  was  no  error  in  the  proceedings 
had,   and  defendant  had  not    been    in  jeopardy  by 
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reason  of  the  first  informatioD.  The  People  v,  Stokes. 
Opinion  filed  June  23,  1894. 

An  article  published  in  a  newspaper  and  read  by 
the  members  of  the  jury  which  intimates  that  the 
jury  will  be  hung  by  two  of  its  members,  and  that 
such  members  are  known,  and  that  bribery  exists 
to  effect  such  result,  is  calculated  to  defeat  a  fair 
and  impartial  trial,  and  a  judgment  of  conviction 
will  be  set  aside  and  new  trial  granted.  People  v. 
Stokes.    Opinion  filed  June  23,  1894. 

Proceedings  for  contempt  are  criminal  in  charac- 
ter, and  party  accused  may  be  proceeded  against  by 
information  or  indictment  in  some  cases,  as  well  as 
by  summary  action  by  the  court.  Person  proceeded 
against  summarily  cannot  be  compelled  to  be  a  wit- 
ness. (Sec.  1323  Penal  Code;  1209-1222  0.  0.  P.)  Ex 
parte  Gould,  99  Gal.  360. 

A  City  ordinance  may  impose  additional  penalties 
from  statute  law,  or  embrace  additional  subject.  So 
long  as  the  offense  is  different,  a  person  may  be 
proceeded  against  under  either  or  both.  Ex  parte 
HongShen,  98  Gal.  681. 

Deposition  of  witness  taken  at  former  trial  not 
within  this  provision  and  not  admissible.  (Sec.  686 
Penal  Code.)    People  v.  Gordon,  99  Gal.  227. 

Section  8,  county  government  act,  provides  that 
whenever  any  board  of  supervisors  shall  without 
authority  of  law  order  any  money  paid  as  salary  or 
fees,  and  such  money  shall  have  been  actually  paid,  it 
shall  be  the  duty  of  the  district  attorney  to  bring  suit 
in  name  of  county  against  person  to  whom  the  money 
was  paid,  to  recover  the  same,  with  twenty  per  cent, 
damages  for  the  use  thereof,  ffeldj  the  provision 
for  recovery  of  damages  is  not  unconstitutional,  as 
taking  property  without  due  process  of  law.  Orange 
Co.  V.  Harris,  97  Gal.  600. 

Section  720,  C.  G.  P.,  authorizing  judgment  creditor 
to  institute  supplemental  proceedings  against  debtor 
of  the  judgment  debtor  is  not  unconstitutional,  as  a 
taking  of  property  without  due  process  of  law.  High 
V.  Bank  of  Commerce,  95  Gal.  386. 

Convicted  felons  are  (G.  0.  P.,  Sees.  1878-1881) 
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made  competent  witnesses,  and  defendants  on  trial 
are  entitled  to  have  such  witness  brought  from  the 
penitentiary  (Sec.  1567,  Penal  Code)  upon  a  proper 
showing  of  materiality  of  the  testimony.  People  v, 
Willard,  92  Cal.  482. 

Section  1382,  Penal  Code,  is  mandatory,  and  pre- 
scribes the  means  and  the  only  means  of  enforcing 
the  constitutional  right  to  a  speedy  and  public  trial. 
People  V.  Staples,  91  Cal.  29,  citing  People  v,  Morino, 
85  Cal.  515. 

The  act  of  1889,  (Stats,  p.  70)  relating  to  opening, 
widening,  etc.,  of  streets,  does  not  provide  for  taking 
property  without  due  process  of  law.  The  act  pro- 
vides due  notice  of  every  material  step  taken  in  the 
proceedings,  and  it  is  not  unconstitutional  that  such 
notice  may  be  given  by  posting  instead  of  personally. 
Davies  r.  City  of  Los  Angeles,  86  Cal,  37. 

It  is  the  duty  of  the  court  to  submit  to  the  jury  the 
issue  raised  by  a  plea  of  former  jeopardy,  and  have 
it  specially  passed  on,  in  addition  to  the  general 
finding  upon  the  plea  of  not  guiltv.  People  v.  Ham- 
burg, 84  Cal.  468,     (People  v,  Fuqua,  61  Cal.  377.) 

If  section  1180,  Penal  Code,  authoriaes  defendant 
to  be  tried  for  higher  offense  after  conviction  of 
lower  ofiense  has  been  set  aside  at  his  instance,  it 
is  unconstitutional.  People  v.  Gordon,  99  Cal.  227. 
See  People  v,  Carty,  77  Cal.  213,  and  People  v.  Keefer, 
65  Cal.  232,  where  it  was  held  that  a  conviction  for 
manslaughter  being  set  aside  on  defendant's  appeal, 
he  could  afterwards  be  convicted  of  murder  under 
the  same  indictment  or  information. 

The  plea  of  once  in  jeopardy  and  former  acquittal 
must  be  entered  in  the  minutes  substantially  as  pre- 
scribed by  section  *  1017,  Penal  Code«  People  v, 
O'Leary,  77  Cal.  30. 

When  defendant  procures  a  reversal  of  a  judg- 
ment against  him  upon  appeal,  though  asking  for  a 
discharge  because  of  insufficiency  of  the  verdict,  and 
not  for  a  new  trial,  if  the  prayer  for  discharge  be 
denied  and  new  trial  ordered,  he  will  be  deemed  to 
hav€  impliedly  assented  to  all  the  consequences  legit- 
imately following  his  appeal,  and  a  plea  of  once  in 
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jeopardy  by  reasoD  of  the  former  trial  cannot  be  sus- 
tained upon  the  new  trial.  People  v,  Travers,  77 
Oal.  176. 

•  There  cannot  be  as  many  prosecutions  for  libel 
maintained  upon  a  single  article  published  in  a  single 
issue  of  a  newspaper,  as  there  are  false  and  defflma- 
tory  statements  concerning  a  sing-le  individual  in 
such  article.  **  Out  of  the  same  facts  a  series  of 
charges  shall  not  be  preferred."  A  plea  of  former 
jeopardy  is  sustained  at  second  trial  for  libel  based 
upon  a  libelous  statement  contained  in  a  newspaper 
article,  by  evidence  of  former  trial  based  upon  a  dif- 
ferent libel  contained  in  the  same  article  published  at 
same  time,  etc.    People  v,  Stephens,  79  Cal.  428. 

The  commencement  of  a  trial  and  discharge  of 
the  jury  because  of  the  sickness  of  one  of  the  jurors 
without  the  consent  of  defendant,  does  not  result  in 
an  acquittal,  nor  being  in  jeopardy.  People  v,  Ross, 
85  Oal.  383. 

Section  1382  of  Penal  Oode  prescribing  the  time 
within  which  an  information  or  indictment  must  be 
filed  against  a  person  charged  with  crime,  and  a  time 
thereafter  within  which  he  must  be  tried,  are  man- 
datory and  leaves  no  discretion  in  the  court  to  pro- 
long the  time  of  imprisonment  without  a  trial. 
Where  an  information  was  filed  and  the  defendant 
within  five  days  entered  a  plea  of  not  guilty,  the 
case  should  have  been  dismissed  on  his  motion  made 
more  than  sixty  days  after  the  filing  of  the  informa- 
tion where  he  had  not  been  brought  to  trial  within 
that  time,  and  the  prosecution  showed  no  valid  rea- 
son for  the  delay.    People  v,  Morino,  85  Cal.  515. 

The  Superior  Court  being  led  through  deceit  and 
misrepresentation  of  counsel  to  believe  that  the  Su- 
preme Court  had,  on  appeal,  reversed  an  order  refus- 
ing a  new  trial,  instead  of  having  reversed  an  order 
granting  a  new  trial,  permitted  the  defendant  to 
plead  guilty  of  a  lesser  offense  than  that  with  which 
she  was  charged  and  had  in  fact  been  convicted  by 
verdict  of  a  jury.  A  fine  having  teen  paid  in  satis- 
faction of  a  judgment  of  the  court  entered  on  the 
plea  of  guilty  and  the  defendant  having  been  again 
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brought  before  the  court  to  receive  sentence  upon 
the  verdict  of  the  jury,  HeXd^  she  had  not  been  in 
jeopaxdy  by  reason  of  the  plea  of  guilty  of  the  lesser 
offense  and  the  judgment  of  fine.  People  v.  Woods, 
84CaL  441. 

The  right  to  have  compulsory  process  for  the 
attendance  of  witnesses  does  not  give  an  absolute 
right  to  a  defendant  in  a  criminal  case  to  have  an 
order  of  court  for  the  production  of  a  witness  con- 
fined in  state  prison.  Tlie  necessity  of  the  produc- 
tion is  a  matter  of  sound  discretion  with  the  trial 
court.    Willard  v,  Superior  Court,  82  Cal.  456. 

The  act  of  April  1,  1878,  (Stats,  p.  106),  provided 
that  on  the  death  of  a  police  ofBlcer  of  San  Francisco, 
the  city  and  county  treasurer  should  pay  a  certain 
sum  to  his  legal  representatives  out  of  a  certain  fund 
created  by  said  act.  Held,  this  did  not  create  a 
vested  right  in  the  officer  during  his  life,  and  the 
subsequent  act  of  March  4,  1889,  (Stats,  p.  56)  creat- 
ing a  police  relief  and  pension  fund  in  the  several 
cities  and  counties  of  the  state  and  providing  that 
any  fund  provided  by  Jaw  and  theretofore  existing  in 
any  county,  city  or  town  for  the  relief  or  pensioning 
of  police  otiicers,  etc.,  or  for  the  payment  of  a  sum 
of  money  on  their  death,  should  be  merged  in  the 
fund  created  by  the  latter  act,  impliedly  repealed 
the  act  of  1878,  and  did  not  deprive  such  officers  of 
property  without  due  process  of  law.  Pennie  v, 
Reis,  80  Oal.  266. 

A  person  acquitted  on  trial  for  assault  with  deadly 
weapon  for  variance  as  to  the  name  of  the  person 
assaulted,  and  a  new  information  ordered,  is  not 
entitled  to  a  plea  of  twice  in  jeopardy,  on  the  sec- 
ond trial.    People  v,  Oreileus,  79  Cal.  178. 

The  act  of  April  15,  1880,  (Stats,  p.  227)  providing 
for  protection  of  lands  from  overflow,  authorizes 
the  taking  of  property  without  due  process  of  law, 
in  that  it  does  not  provide  for  notice  to  the  owners  to 
be  heard  as  to  the  validity  of  the  assessment.  Hut- 
son  V,  Woodbridge,  P.  Dis't.,  79  Cal.  9. 

Counsel  should  be  appointed  for  a  defendant 
charged  with  murder ;    a  plea  of  not  guilty  having 
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been  entered  and  insanity  being  relied  upon  as  a 
defense,  where  the  defendant's  employed  counsel  is 
absent  at  the  legislature  and  his  employment  as 
counsel  does  not  appear  to  have  been  made  prior  to 
commencement  of  legislative  session.  People  v. 
Goldenson,  76  Oal.  328. 

A  defendant  cailnot  plead  once  in  jeopardy  where 
at  a  former  trial  he  consented  to  the  discharg-e  of  a 
jury  which  had  brought  in  a  void  judgment.  People 
V.  Ourtis,  76  Oal.  57. 

The  examination  before  a  magistrate,  and  dis- 
charge upon  a  criminal  accusation  is  not  jeopardy, 
and  will  not  bar  a  second  arrest  and  examination. 
Ex  parte  Fenton,  77  Cal.  183. 

It  has  been  held  in  New  York  that  an  act  which 
substantially  destroys  the  property  in  intoxicating* 
liquors  owned  and  possessed  by  a  party  within  the 
state  w^hen  the  act  took  effect  by  preventing  its  sale, 
keeping,  giving  away,  etc.,  is  inoperative  and  void 
as  depriving  a  person  of  property  without  due  pro- 
cess of  law.  The  question  not  being  properly  pre- 
sented to  this  court  by  the  record,  is  not  decided. 
Ex  parte  Campbell,  74  Cal.  20. 

The  provisions  of  the  act  of  March  7,  1887,  (Stats. 
p.  46)  to  prohibit  the  sophistication  and  adulteration 
of  wine  and  to  prevent  fraud  are  not  so  unreasonable 
in  their  restrictions  as  to  deprive  any  persons  of 
their  propertv  without  due  process  of  law.  Ex  parte 
Kohler,  74  Cal.  38. 

A  defendant  convicted  of  assault  with  a  deadly 
weapon  under  an  information  charging  him  with 
assault  with  intent  to  commit  murder  is  not  placed 
tw^ice  in  jeopardy  by  afterwards  being  tried  upon  a 
charge  of  attempt  to  commit  robbery  although  the 
offenses  were  so  closely  connected  in  point  of  time 
that  it  is  impossible  to  separate  the  evidence  relating 
to  them,  (People  v,  Bentley,  77  Cal.  7)  and  where  the 
verdict  fails  to  find  the  degree  of  the  crime.  People 
V.  Travers,  73  Cal.  580. 

The  power  to  determine  the  expediency  of  a  pub- 
lic improvement  is  legislative  in  character,  not 
judicial,  and  the  act  of  March  26, 1876,  (Stats,  p.  433) 
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for  widening  of  Diipont  street  in  San  Francisco, 
which  left  it  to  the  supervisors  to  first  determine  or 
pass  upon  the  expediency  of  the  proposed  improve- 
ment, before  the  act  should  take  effect,  was  not  a 
taking  of  property  without  a  due  process  of  law. 
There  is  no  constitutional  right  of  the  owner  to  be 
heard  in  such  matters  before  an  assessment  is  made. 
Lent  V.  Tillson,  72  Gal.  404. 

A  person  is  in  jeopardy  when  placed  upon  trial 
before  a  competent  court  and  jury  upon  a  valid 
indictment,  and  cannot  be  again  subjected  to  trial  for 
same  offense  unless  the  jury  is  discharged  without 
a  verdict  by  reason  of  some  legal  necessity  or  by  his 
consent,  or  unless  their  verdict,  if  against  him,  be 
set  aside  at  his  instance.  (People  v,  Webb,  38  Cal. 
467) ;  People  v.  Horn,  70  Oal.  17. 

One  private  person  cannot  take  the  property  of 
another  either  for  the  use  of  the  taker  or  an  alleged 
public  use  without  any  compensation  made  or  ten- 
dered.   Lux  V.  Haggin,  69  Oal.  265. 

The  action  of  the  court  in  sending  a  jury  in  charge 
of  an  officer  to  view  the  premises  where  a  homicide 
has  been  committed,  the  defendant  not  accompany- 
ing the  jury,  permits  the  receiving  of  evidence  by 
the  jury  not  in  the  presence  of  defendant,  and  is  not 
allowing  defendant  to  be  present  in  person  in  all 
stages  of  the  proceeding.  Section  1119  Penal  Oode 
does  not  contemplate  the  absence  of  defendant. 
(Myrick  and  McKee,  JJ.,  dissent.)  There  should 
be  no  evidence  taken  in  the  absence  either  of  the 
court  or  defendant.  (Searls,  Oomr.,  Thornton  and 
McKinstry,  JJ.,  concurring.)  People  v.  Bush,  68 
Cal.  623. 

A  person  is  not  placed  in  jeopardy  by  a  conviction 
upon  an  indictment  charging  a  crime  to  have  been 
committed  on  a  day  subsequent  to  the  date  of  its 
filing.  Pei^ple  v.  Larson,  68  Oal.  18.  Citing  People 
v.  Clark,  67  Cal.  99. 

Where  defendant  was  present  and  had  opportunity 
to  cross-examine  a  witness  whose  deposition  was 
taken  before  the  committing  magistrate,  such  depo- 
sition may  be  read  in  evidence  at  his  trial,  proof 
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being  made  that  the  person  whose  deposition  it  is,  is 
absent  from  the  state.  Sections  686  and  689  Penal 
Code  are  constitutional.  People  v.  Oiler,  66  Oal.  101. 

A  defendant  in  a  criminal  action  cannot  be  cross- 
examined  or  questioned  upon  matters  upon  which 
he  was  not  examined  in  chief.  There  is  no  power 
in  the  court  to  compel  a  defendant  to  take  the 
stand.  Section  1323  Penal  Code.  People  v,  O'Brien, 
66  Oal.  602,  McKee  and  Thornton  JJ.  dissenting, 
hold  that  the  privilege  of  not  testifying  may  be 
waived,  and  when  a  defendant  testifies  in  his  own 
behalf  he  becomes  a  witness  in  the  case,  subiect  to 
be  examined  and  cross-examined  as  any  other  wit- 
ness. 

The  provision,  for  public  trial  is  not  violated  by 
the  court  excluding  from  the  room  all  persons  except 
the  judge,  jurors,  witnesses  and  persons  connected 
with  the  trial.  People  v,  Swafford,  65  Gal.  223.  Con- 
tra, People  V.  Hartman,  opinion  filed  June  26,  1894. 

Where  defendant  was  convicted  upon  a  defective 
information  for  murder  and  procures  a  reversal  on 
appeal  with  directions  for  further  proceedings,  and 
the  action  is  dismissed  and  a  new  information  filed, 
he  cannot  plead  former  jeopardy  or  conviction. 
People  V.  Schmidt,  64  Cal.  260. 

Where  a  person  is  charged  by  information  with  a 
prior  conviction  of  a  similar  offense,  he  is  not  thereby 
placed  twice  in  jeopardy  for  the  same  offense.  Peo- 
ple V,  Lewis,  64  Cal.  401. 

The  act  of  March  25. 1868,  (Stats,  p.  316)  for  the 
protection  of  certain  lands  in  Sutter  county  from 
overflow,  is  unconstitutional,  in  that  it  does  not  pro- 
vide due  process  of  law  for  the  taking  of  private 
property.    Moulton  v.  Parks,  64  Cal.  166. 

The  act  of  April  1,  1876,  (Stats,  p.  653)  authorizing 
the  city  of  Oakland  to  construct  a  bridge  across  the 
estuary  of  San  Antonio,  and  declaring  that  the  costs 
should  be  assessed  upon  certain  specified  lands 
therein  declared  to  be  benefited,  in  proportion  to  such 
benefits,  and  providing  for  a  commission  to  appor- 
tion costs,  is  constitutional.  Pacific  Bridge  Co.  v. 
Kirkham,64Cal.  519. 
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The  constitution  does  not  prohibit  the  legislature 
from  providing  for  the  taking  of  depositions  by  de- 
fendant in  every  class  of  criminal  cases.  People  v, 
Hurtado,  63  Cal.  288. 

While  a  demurrer  to  a  criminal  information  was 
Tinder  consideration  by  the  court,  another  information 
against  the  defendant,  for  the  same  offense,  was  filed. 
Subsequently  the  demurrer  was  sustained,  but  no 
order  was  made  or  requested  permitting  a  new  in- 
formation to  be  filed,  nor  any  opinion  expressed  to 
the  effect  that  the  defect  could  be  cured  by  a  new 
information.  Held,  the  judgment  on  demurrer  was 
a  bar  to  a  prosecution  under  the  second  information. 
(Penal  Code,  Sec.  1008.)  People  v,  Jordan,  63  Cal. 
219. 

Section  1206, 0.  C.  P.,  giving  a  preference  to  certain 
labor  claims  in  cases  of  attachment,  provides  also  for 
sufficient  notice,  and  is  not  unconstitutional,  as  tak- 
ing property  without  due  process  of  law ;  neither  is  it 
special  legislation.    Mohle  v.  Tschirch,  63  Cal.  381. 

Sections  284,  285,  C.  C.  P.,  relating  to  the  substitu- 
tion of  attorneys,  have  no  application  to  criminal 
cases,  where  a  defendant  is  entitled  to  appear  in  per- 
son and  with  counsel.    JEx  parte  Clarke,  62  Cal.  491. 

In  construing  provisions  of  Political  Code  (Sees. 
3449  to  3459)  relating  to  the  assessment  of  lands 
within  reclamation  districts,  it  is  Held,  that  no 
assessment  against  land  can  be  enforced  except  by 
action  to  which  the  owner  must  be  made  a  party ;  it 
18  immaterial  whether  he  has  notice  before  the 
assessment,  if  in  the  subsequent  proceeding  he  has 
his  day  in  court  with  full  opportunity  to  contest  the 
charge  before  it  is  declared  a  lien  upon  his  land  or  a 
judgment  to  be  collected  out  of  his  property.  Recla- 
mation Dist.  No.  108  V.  Evans,  61  Cal.  104. 

So  much  of  section  636,  Penal  Code,  as  authorized 
the  seizing  and  selling  or  destroying  of  nets,  etc., 
employed  in  unlawful  fishing,  as  said  section  read  in 
1878,  is  unconstitutional,  as  authorizing  the  taking  of 
private  property  without  due  process  of  law.  leck 
V.  Anderson,  57  Cal.  251. 

Due  process  of  law,  as  used  in  the  constitution  of 
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the  United  States  and  in  state  constitutions,  convey 
the  same  meaning  as  "the  law  of  the  land"  in  Mag^a 
Charta;  and  in  the  usual  acceptation,  are  to  be  re- 
garded as  meaning  general  public  laws  binding  all 
the  members  of  the  community  under  similar  cir- 
cumstances, and  not  partial  or  private  laws  affecting 
individuals.     Kalloch  r.  Superior  Court,  56  Oal.  229. 

The  constitutional  guarantee  of  the  right  to  appear 
and  defend  in  person  and  with  counsel  does  not  ex- 
tend to  a  person  who  has  been  convicted  and  escaped 
from  custody  the  right  to  be  represented  in  the  aj»- 
pellate  corrt  by  counsel  while  he  remains  at  liberty, 
and  in  such  case  the  Supreme  Court  will  order  his 
appeal  to  stand  dismissed  unless  defendant  returns  to 
custody  within  a  specified  time.  People  v.  Redinger, 
55  Cal.  290. 

Question  as  to  constitutionality  of  sections  686,  869, 
Penal  Code,  as  to  introducing  upon  the  trial  deposi- 
tions of  witnesses  taken  before  committing  magis- 
trate, not  decided.  People  v.  Morine,  54  Cal.  575. 
Where  the  reporter's  notes  are  offered  in  evidence  in 
case  of  perjury  to  show  what  the  defendant  swore  to 
at  the  preliminary  examination  of  another  person, 
his  testimony  at  that  time  having  been  taken  through 
an  interpreter,  Heldj  in  the  absence  of  the  reporter 
and  the  interpreter,  and  no  showing  accounting  for 
their  absence,  the  notes  are  not  admissible.  The 
provision  of  the  code  making  reporters'  notes  prima 
facie  evidence  is  not  applicable  where  an  interpreter 
was  employed.    People  v,  Lee  Fat,  54  Cal.  531. 

118  572  Section  14.  Private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation  having  .been  first 
made  to,  or  paid  into  court,  for  the  owner,  and  no  right  of  way 
shall  be  appropriated  to  the  use  of  any  corporutiou  other  thau 
municipal  until  full  compensation  therefor  be  first  made  In 
money,  or  ascertained  and  paid  into  court  for  the  owner,  irre- 
spective of  any  benefit  from  any  improvement  proposed  by 
such  corporation,  which  compensation  shall  be  ascertained  by 
a  jury,  unKss  a  jury  be  waived,  as  in  other  civil  cases  in  a  court 
of  record,  as  shall  be  prescribed  by  law. 

Const.  1849,  Art.  I,  last  clause  Sec.  8. 
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Where  a  culvert  or  drain  is  placed  across  a  street 
in  a  city,  sufficient  for  ordinary  seasons,  damage 
thereafter  occasioned  to  adjoining  property  by  reason 
of  extraordinary  flood  wliich  could  not  have  been 
reasonably  foreseen,  does  not  give  right  of  action  for 
such  damage,  and  does  not  constitute  a  taking  or 
daina.gre  to  private  property  for  public  use  within  the 
purview  of  this  clause  of  the  constitution.  Los  An- 
geles Cemetery  Association  v.  City  of  L,  A.  Opinion 
filed  July  31,1894. 

A  municipal  corporation  is  liable  for  such  special 
consequential  damage  as  an  adjoining  proprietor 
sustains  over  and  above  the  common  injury  to  the 
other  abutters  on  the  street,  or  the  general  public, 
caused  by  street  improvement  done  by  the  city. 
Reardon  v.  San  Francisco,  66  Oal.  492. 

The  rule  prevailing  under  the  former  constitution 
that  persons  appointed  or  authorized  by  law  to  make 
or  improve  public  streets  are  not  answerable  for  con- 
sequential damages,  if  they  act  within  their  jurisdic- 
tion, and  with  care  and  skill,  is  changed  under  this 
provision  that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation 
having  been  first  made,  and  approving  Reardon  v. 
San  Francisco,  supra^  judgment  against  the  contract- 
or for  damages  peculiar  to  the  property  of  plaintiff,  is 
affirmed.  De  Long  v.  Warren,  36  Pac.  Rep.  1009. 
And  see  the  suggestion  of  McKinstry,  J.,  in  concur- 
ring opinion  in  Green  v.  State,  73  Cal.  40.  Compare 
Butler  V,  Ash  worth.  Opinion  filed  June  9, 1894.  (Re- 
pair of  sewer.) 

Costs  should  be  allowed  owner  who  msikes  bona  fide 
defense  in  proceedings  to  condemn  land  for  street, 
notwithstanding  section  1255,  C.  C.  P.,  provides  that 
in  such  proceedings  costs  may  be  allowed  or  not,  or 
may  be  apportioned  between  the  parties.  City  and 
Co.  S.  F.  V.  Collins,  98  Cal.  2o9. 

An  act  to  condemn  land  for  widening  Mission 
street  in  San  Francisco  (acts  of  1863,  Stats,  p.  560; 
1889,  p.  70;  1863-4,  p.  347;  1867-8,  p.  555)  and  other 
street  improvement  acts;  also  section  19,  article  XI, 
constitution  as  adopted  in  1879,  are  construed  and. 
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Held,  defendant  was  not  deprived  of  any  right 
secured  by  section  14,  article  I.  City  and  Co.  of  S.  F. 
V.  Kiernan,  98  Cal.  614. 

In  an  action  to  condemn  land  for  railway  purposes, 
it  is  not  proper  to  receive  evidence  to  show  that  the 
land  not  taken  will  be  benefited  by  the  reason  that 
the  road  would  render  crops  raised  on  the  land  more 
accessible  to  market ;  and  it  is  proper  to  admit  evi- 
dence to  show  that  the  construction  of  the  road  would 
render  it  more  difficult  and  expensive  to  irrigate  the 
land  not  taken,  although  the  land  had  never  yet  been 
under  cultivation,  and  no  system  for  the  irrigation  of 
it  was  yet  under  contemplation — the  land  being 
adapted  "to  cultivation.  Also,  the  court  properly  in- 
structed the  jury  as  follows:  "In  fixing  the  amount 
of  damages  to  that  portion  of  the  tract  of  each  defend- 
ant not  sought  to  be  condemned,  which  may  accrue 
by  reason  of  the  running  of  the  road  through  their 
premises,  the  jury  must  ascertain  and  fix  the  amount, 
irrespective  of  any  benefit  which  may  result  to  the 
defendants  from  the  proposed  railroad.*'  San  Ber- 
nardino &  E.  Ry.  I'.  Haven  et  aU,,  94  Oal.  489,  (affirm- 
ing Pac.  0.  Ry.  Oo.  v.  Porter,  74  Oal.  261 ;  Muller  v. 
Ry.  Co.,  83  Cal.  245.  See  also  S.  J.,  etc.,  R.  R.  Co.  t\ 
Mayne,  83  Cal.  569.) 

The  question  of  the  liability  of  a  receiver  of  an  in- 
solvent street  railway  company  properly  belongs  to 
the  court  by  whom  the  receiver  was  appointed  in  the 
exercise  of  its  jurisdiction  in  equity.  The  right  of 
trial  by  jury  as  an  absolute  right  does  not  extend  to 
cases  of  equity  jurisdiction.  The  right  of  a  street 
railroad  company  to  use  tracks  or  roadway  of  another 
company  already  operating  such  railway  in  streets  of 
a  city,  does  not  involve  the  taking  of  private  prop- 
erty, nor  any  exercibe  of  the  right  of  eminent  domain. 
When  the  first  company  accepted  its  franchise,  it  did 
so  under  the  provisions  of  section  499,  C.  C,  then  in 
force,  and  thus  with  the  understanding — in  effect, 
express  stipulation — that  any  other  company  might 
use  the  track  jointly  with  itself.  Pac.  Ry.  Co.  v.Wade, 
91  Cal.  454. 

The  right  of  eminent  domain  is  inherent  in  the 
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state,  and  is  not  conferred  by  the  constitution,  and 
may  be  delegated  by  the  legislature  to  any  corpora- 
tion or  individual  who  will  comply  with  the  terms 
upon  which  the  right  is  given.  Moran  v.  Ross,  79 
Oal.  159.     See  same  case,  7^)  OaI.  549. 

If  compensation  has  not  been  had  in  condemning 
land  taken  for  a  public  use  under  the  statute  for  such 
proceedings,  it  can  be  recovered  in  an  action.  Bige- 
low  V,  Oity  of  Los  Angeles,  85  Cal.  614. 

Section  1254,  O.  C.  P.,  allowing  an  adequate  fund 
to  be  paid  into  court,  whereupon  the  court  may 
authorize  the  plaintiff,  if  already  in  possession,  to 
continue  therein,  and  if  not,  then  to  take  possession 
of  and  use  the  property  during  the  pendency  of  and 
until  final  determination  of  the  litigation  is  not  in 
violation  of  the  constitution.  S.  V.  Water  Works  v, 
Drinkhouse,  95  Cal.  220. 

The  value  of  a  private  road  constructed  by  the 
owner  of  land  sought  to  be  condemned  for  a  public 
road  is  proper  to  be  considered  in  fixing  the  compen- 
sation he  should  receive  when  that  is  part  of  tiie  land 
to  be  taken,  and  the  fact  that  he  will  have  the  benefit 
of  a  public  instead  of  a  private  road,  should  not  be 
considered  in  reduction  or  as  an  offset  of  his  damages. 
Colusa  Co.  V.  Hudson,  85  Cal.  633. 

In  the  exercise  of  the  right  of  eminent  domain,  the 
value  of  the  land  is  to  be  determined  as  of  the  time 
when  it  is  taken,  and  not  at  the  time  of  issuing  the 
summons  in  the  case.  Cal.  So.  R.  R.  Co.  v,  Colton  L. 
&  W.  Co.,  2  Pac.  Rep.  38.  See  Cal.  So.  R.  R.  Co.  v, 
Kimball,  61  Cal.  90. 

The  Code  of  Civil  Procedure,  section  1248,  provides 
for  ascertaining  separately  how  much  the  land  not 
sought  to  be  condemned  will  be  benefited  by  the  im- 
provement, and  if  the  benefit  shall  be  equal  to  the 
damage  assessed  under  subdivision  2  of  the  section,  the 
owner  shall  be  allowed  no  compensation  except  the 
value  of  the  portion  taken,  but  if  that  benefit  be  less 
than  the  damage,  the  former  shall  be  deductetl  from 
the  latter,  etc.  Held,  so  far  as  the  constitution  im- 
poses upon  the  party  seeking  to  condemn  a  greater 
burden  than  is  provided  for  in  section  1248,  C.  O.  P., 
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it  is  confined  to  private  corporations  and  not  to 
individuals,  and  that  individuals  are  entitled  to  the 
deduction  provided  for  by  the  code.  Moran  v.  Ross, 
79  Cal.  549. 

Lots  conveyed  by  alcalde  grant  in  San  Francisco, 
and  not  dedicated  to  tlie  public,  cannot  be  taken  for 
use  as  street  without  condemnation  and  compen- 
sation.    Spaulding  v,  Bradley.  79  Cal.  449. 

The  value  of  the  land  to  be  taken  is  not  to  be  deter- 
mined by  what  it  would  bring  at  forced  sale,  but  it  is 
the  price  which  the  owner  could  realize  within  a  rea- 
sonable time  at  private  sale.  And  the  value  is  not 
to  be  governed  by  what  it  would  bring  for  purposes 
for  which  it  has  been  theretofore  used,  but  its  present 
value  for  prospective  purposes  is  to  be  taken.  San 
Diego  Land,  etc.,  Co.  v,  Neale,  78  Gal.  63. 

Under  our  former  system  the  method  of  ascertain- 
ing the  compensation  was  by  means  of  commissioners, 
while  now  the  compensation  is  to  be  found  by  a  jury, 
or  by  the  court  if  a  jury  is  waived,  but  the  question 
of  ownership  is  as  distinct  from  that  of  compensa- 
tion as  it  was  formerly.  San  Diego  Land,  etc.,  Co.  v, 
Neale,  78  Cal.  63. 

No  right  of  way  is  allowed  over  a  public  street  for 
any  other  use  than  that  of  a  municipal  corporation, 
save  upon  compensation  ascertained  by  a  jury.  Weyl 
V.  Sonoma  V.  R.  R.,  69  Cal.  203. 

The  mode  and  manner  prescribed  by  law  for  tak- 
ing private  property  for  public  use  must  be  strictly 
pursued.     Lux  v,  Haggin,  69  Cal.  301. 

The  value  of  the  land  sought  to  be  condemned 
should  be  determined  as  of  the  date  of  the  issuance 
of  the  simimons.  Section  1249,  C.  C.  P.,  so  provid- 
ing, is  not  unconstitutional,  Tehama  Co.  v,  Bryan, 
68  Cal.  57. 

In  condemnation  proceedings  by  a  railroad  com- 
pany for  right  of  way,  the  compensation  to  be  awarded 
the  owner  must  be  ascertained  irrespective  of  any 
benefit  that  would  accrue  to  the  remainder  of  his 
land  from  the  building  of  the  road.  Pacific  Coast  Ry. 
Co.  V.  Porter,  74  Cal.  261. 

In  an  action  to  condemn  a  right  of  way  for  a  rail- 
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road,  the  plaintiff  was  adjudged  to  pay  $11,954.00  as 
the  cost  of  fences  and  cattle  guards.  Instead  of  pay- 
ing the  nioney  plaintiff  gave  bond,  under  section  1251, 
0.  C.  P.  The  bond  was  signed  by  four  sureties  in 
the  sum  of  six  thousand  dollars  each.  Held,  insuffi- 
cient, and  that  the  court  had  no  power  to  allow  an 
amended  bond  to  be  filed  after  the  expiration  of 
thirty  days  from  the  entrv  of  the  judgment.  Oal. 
So.  R.  R.  Co.  V.  S.  P.  R.  R.  Co.,  65  Oal.  293.  The 
place  of  trial  in  such  actions  is  in  the  county  where 
the  land  to  be  taken  is  situated.  Id.  409, 394.  While 
perhaps  the  court  may  allow  a  new  trial  on  the  ques- 
tion of  damages  assessed,  the  verdict  of  the  jury 
upon  the  assessment  of  the  value  of  the  property  to 
be  taken  is  in  other  respects  conclusive.  Same  par- 
ties.    67  Cal.  62. 

Section  2619  (prior  to  1883)  of  the  Political  Code, 
declaring  all  roads  used  as  such  for  a  period  of 
more  than  five  years  are  highways,  is  in  the  nature 
of  a  statute  of  limitations,  and  is  not  unconstitu- 
tional.   Bolger  V,  Foss,  65  Oal.  250. 

Where  an  assessment  for  a  reclamation  district 
can  only  be  enforced  by  suit,  in  which  notice  must 
be  given  to  defendant,  and  he  has  the  opportunity  to 
be  heard  without  restriction  as  to  the  defense  he 
may  interpose  the  constitutional  provision  as  to  due 
process  of  law  is  not  violated.  Reclamation  Dist. 
No.  3  V.  Goldman,  65  Cal.  635. 

The  act  of  March  26,  1878,  (Stats,  p.  777)  authoriz- 
ing the  common  council  of  Santa  Barbara  to  lay  out, 
etc.,  any  street,  etc.,  is  unconstitutional  in  that  it 
does  not  provide  for  any  notice  at  all  addressed  to 
any  person  or  class  of  persons  or  which  would 
inform  any  particular  person  that,  on  failure  of 
appearance,  any  burden  would  be  imposed  on  him 
or  his  property.  Boorman  v,  Santa  Barbara,  65 
Oal.  313. 

The  act  of  April  1,  1876,  (Stats,  p.  653)  authoriz- 
ing the  city  of  Oakland  to  construct  a  bridge  over 
estuary  of  San  Antonio,  and  declaring  that  the  costs 
should  be  assessed  upon  a  certain  specified  district  of 
lands  therein  declared  to  be  benefited,  and  provid- 
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ing  for  a  commission  to  make  the  apportionment  of 
the  costs,  to  the  lots  of  land  designated  by  the  act  in 
proportion  to  the  benefits,  is  not  unconstitutional. 
Pac.  Bridge  Co.  v.  Kirkham,  64  Cal.  519. 

Section  21  of  the  act  of  March  25,  1868,  (Stats,  p. 
321)  providing  that  whenever  a  petition  shall  be 
received  by  supervisors  of  Sutter  county  from  per- 
sons in  possession  of  more  than  half  the  acres  of  any 
specified  portion  of  said  county,  asking  to  be  set 
apart  and  erected  into  a  levee  district,  said  board 
shall  at  once  erect  such  territory  into  a  levee  dis- 
trict, etc.,  provided,  that  it  shall  not  be  required  to 
submit  the  question  of  tax  to  the  vote  of  the  people 
of  any  district  so  erected,  is  held  unconstitutional — 
subjecting  private  property  to  be  taken  by  means  of 
taxation  without  just  compensation,  for  there  is  no 
investigation  or  determination  as  to  benefits  pro- 
vided for.     Moulton  v.  Parks,  64  Cal.  166. 

Section  1249,  C.  C.  P.,  which  prescribes  that  for 
the  purpose  of  assessing  compensation  and  damag'es 
in  certain  cases  the  right  thereto  shall  be  deemed  to 
have  accrued  at  the  date  of  the  siunnioiis,  is  not 
inconsistent  with  the  constitution.  And  it  does  not 
seem  that  the  right  to  construct  a  railroad  on  a  street 
should  first  be  obtained  from  the  municipal  authori- 
ties before  bringing  an  action  to  condemn  the  inter- 
est of  the  owners  of  lands  lying  adjacent  to  the 
street.    Cal.  So.  R.  R.  Co.  v,  Kimball,  61  Cal.  90. 

The  constitution  provides  for  a  proceeding  in  court 
in  all  cases  where  private  property  is  to  be  taken  for 
a  public  use  and  repeals  a  special  law  applicable  to 
Santa  Clara  county  under  which  the  supervisors  of 
said  county  in  February,  1880,  by  a  final  order  and 
judgment  established  and  ordered  to  be  opened  a 
public  road  over  private  land.  Weber  v.  Supervisors 
59  Cal.  265.  This  section  is  prohibitory  and  self  ex- 
ecuting. Id. ;   and  Trahern  v.  Supervisors,  Id.  320. 

When,  in  the  exercise  of  the  right  of  eminent  do- 
main the  state  takes  the  property  of  a  person,  he  has 
but  one  right — and  that  is  given  him  by  the  consti- 
tution— the  right  to  compensation  before  he  is  de- 
prived of  his  property.    The  right  to  take  his  prop- 
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erty  in  no  sense  deperids  upon  any  contract  between 
him  and  the  pubhc.  His  assent  is  not  required,  and 
his  protestations  are  of  no  avail,  but  his  property 
cannot  be  taken  until  paid  for.  Prior  to  that,  no 
lien  is  impressed  upon  his  propert}'  by  reason  of  any 
preliminary  proceedings.  Until  the  price  is  ascer- 
tained the  government  is  in  no  position  to  close  the 
bargain;  and  when  it  is  ascertained,  if  the  sum  is 
not  satisfactory  the  government  may  withdraw,  and 
it  is  under  no  obligation  to  take  the'  land  if  the  price 
is  not  satisfactory.    Lamb  v,  Schottler,  54  Oal.  319. 

Section  15.  No  person  shall  be  imprisoned  for  debt  in  any 
civil  action,  on  mesne  or  final  process,  unless  in  casesof  fraud, 
nor  in  civil  actions  for  torts,  except  in  cases  of  willful  injury 
to  person  or  property;  and  no  person  shall  be  imprisoned  for 
a  militia  fine  in  time  of  peace. 

Under  sections  861,  865  0.  0.  P.,  it  must  be  proved 
to  the  satisfaction  of  the  justice  that  there  is  a  cause 
of  action.  An  affidavit  showing  that  an  action  has 
been  commenced  on  an  **aneged"  indebtedness  is 
not  sufficient;  and  fraud  in  contracting  the  debt,  or 
other  fraud  mentioned  in  said  sections  must  al«o  be 
shown  in  the  affidavit  by  direct  averment  of  facts 
constituting  the  fraud.     In  re  Vinich,  SQ  Oal.  70. 

Section  16.  No  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts,  shall  ever  be  passed. 

Const.  1849,  Art,  I,  Sec,  16, 

A  law  fixing  the  punishment  for  murder,  and 
which  by  amendment  repeals  a  former  law  which 
prescribed  a  different  punishment  for  the  same 
offense,  is  tx  post  facto  as  to  a  murder  committed 
while  the  former  law  was  in  force,  and  a  person  con- 
victed since  the  enactment  of  the  latter  law,  of  mur- 
der committed  while  the  former  was  in  force,  cannot 
be  punished  in  the  manner  provided  by  the  latter, 
but  section  329  of  tiie  Political  Code  is  a  saving: 
clause  in  the  body  of  the  general  law  of  the  state, 
and  is  sufficient  to  authorize  the  punishment  to  be 
inflicted  which  was  prescribed  by  law  at  the  time 
the  offense  was  committed,  where  the  amendatory 


CONSTITUTION  1879  42        \ 


act  does  not  expressly  declare  the  intention  of  the 
legislature  to  bar  such  punishment.  People  v. 
McNulty,  93  Cal,  427. 

The  city  of  Sacramento  was  incorporated  by  act 
of  March  26,  1851,  (Stats,  p.  391)  and  provision  was 
made  that  it  might  sue  and  be  sued  under  its  cor- 
porate name.  Under  provisions  of  acts  of  April  26, 
1853,  (Stats,  p.  117)  and  act  April  10, 1854,  (State,  p. 
196)  it  issued  bonds  payable  in  1874,  Under  subse- 
quent incorporation  act.  May  1,  1858,  (Stats,  p.  267) 
the  city  and  county  were  consolidated  as  successor 
of  the  city  of  Sacramento,  and  this  act  provided  that 
such  corporation  should  not  be  subject  to  suit,  nor 
its  property  liable  for  debt.  Again  under  act  of 
April  25, 1863,  (Stats,  p.  415)  the  city  was  incorpor- 
ated with  the  same  boundaries  as  under  the  act  of 
1851,  and  provision  made  that  it  might  be  sued  on 
any  bond  or  contract  thereafter  made.  Heldj  that 
the  holder  of  bonds  issued  under  acts  of  1853  and 
1854  might  have  sued  the  corporation  at  any  time 
after  the  maturity  of  the  bonds  prior  to  such  suit 
being  barred  by  statute  of  limitations^  and  that  the 
charter  provisions  to  the  effect  that  said  corporation 
should  not  be  subject  to  suit  was  void,  so  far  as  it 
attempted  to  affect  said  bonds,  as  impairing  the  obli- 
gation of  contract.  Bates  v.  Gregory,  et  ah,  89  Cal.  387. 

An  act  of  the  legislature  affecting  the  change  of 
remedy,  or  the  time  within  which  it  must  be  sought 
does  not  impair^the  obligation  of  a  contract,  provided 
an  adequate  and  available  remedy  be  provided .  So 
held  in  regard  to  the  amendment  of  section  1187  O. 
O.  P.  passed  March  15,  1887.  Mill  and  Lumber  Co. 
V.  Olmstead,  85  Cal.  81. 

The  insolvent  act  of  1880  discharges  debts  con- 
tracted in  1878,  and  is  not  thus  unconstitutional  as 
impairing  the  obligation  of  contracts.  Porter  v. 
Imus,  79  Cal.  183. 

Prior  to  amendment  of  March,  1885,  section  3785  of 
Political  Code  did  not  require  notice  by  purchaser  at 
tax  sale,  of  his  intention  to  apply  for  a  deed.  J/e/d, 
the  amendment  applied  to  all  applications  for  deeds 
after  it  took  effect,  and  such  notice  must  be  given  by 
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the  holder  of  a  tax  sale  certificate  where  the  sale 
was  made  in  February  preceding  the  taking  effect  of 
the  amendment.  Said  amendment  did  not  impair 
the  obligation  of  a  contract.  Oulahan  v.  Sweeney, 
79  Cal.  537. 

The  provisions  of  the  act  of  April  24,1868,  (Stats,  p. 
267)  re-incorporating  the  city  and  county  of  Sacra- 
mento, for  refunding  the  debt,  issuing  bonds  and  pro- 
viding a  fund  to  be  raised  by  taxation  to  pay  the  bonds 
became  a  contract  between  the  corporation  and  pur- 
chasers of  the  bonds,  which  could  not  be  in  any  man- 
ner impaired  by  subsequent  legislation.  Bates  v. 
Porter,  74  Cal.  224. 

The  legislature  cannot,  by  amending  a  city  char- 
ter, authorize  payment  of  claims  of  a  contractor  for 
street  work,  to  other  persons  than  the  contractor, 
without  his  consent,  and  where  such  payments  would 
not  have  been  authorized  by  the  law  in  force  at  the 
time  the  contract  was  entered  into.  McGee  v.  City 
of  San  Jose,  68  Cal.  91. 

The  contract  for  grading  Montgomery  avenue  re- 
quired that  the  work  should  be  completed  in  sixty 
days.  The  time  expired  before  the  work  was  com- 
pleted, and  subsequently  the  board  of  supervisors 
extended  the  time  for  completion.  The  act  of  the 
legislature  of  March  19,  1878,  (Stats,  p.  341)  to  ratify 
and  confirm  certain  orders  and  resolutions  of  the 
supervisors,  including  the  order  extending  time, 
Heldj  unconstitutional.  The  legislature  by  a  subse- 
quent act  cannot  give  force  or  vitality  to  a  contract 
that  is  dead.  Fanning  v,  Schammel,  68  Cal.  428. 
.  The  repeal  of  a  city  charter  does  not  impair  the  ob- 
ligation of  a  contract  made  under  the  provisions  of 
the  charter  prior  to  the  repeaU  Myer  v.  Porter,  65 
Oal.  67. 

A  mortgage  was  executed  in  1879  to  secure  pay- 
ment of  a  promissory  note  in  three  years,  and  con- 
tained no  special  covenant  as  to  payment  of  taxes. 
After  the  adoption  of  the  present  constitution,  the 
mortgagor  paid  taxes  to  the  amount  of  three  hundred 
and  ninety-five  dollars  which  had  been  assessed 
against  the  mortgage  interest^  and  in  1883  paid  the 
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mortgagee  the  fall  amount  of  note  and  interest,less  the 
said  taxes.  In  an  action  to  foreclose  the  mortgage 
for  the  three  hundred  and  ninety-five  dollars.  Held 
plaintiff  coiila  not  recover.  There  was  no  contract 
impaired  because  there  was  no  contract  between  the 
parties  by  which  the  mortgagor  agreed  to  pay  the 
taxes  assessed  under  the  new  constitution,  (McCop- 
pin  V.  McCartney,  60  Oal.  371.)  Hay  v.  Hill,  65  Cal. 
383. 

Section  325  0.  0.  P.  as  amended  in  1878,  and  pro- 
viding that  adverse  possession  of  land  for  five  years 
is  ineffectual  to  establish  title  unless  it  is  also  shown 
that  the  land  has  been  occupied  and  claimed  during 
that  period  continuously  and  that  the  claimant  has 
paid  all  taxes,  etc.,  is  not  retroactive,  hence,  in  an 
action  tried  after  the  amendment,  but  where  adverse 
possession  for  five  years  prior  to  the  amendment  was 
established,  it  was  error  to  require  proof  of  payment 
of  taxes.     Sharp  v,  Blankenship,  59  Cal.  288. 

The  act  of  March  26,  1851,  (Stats,  p.  307)  know^n 
as  the  ** Water  Lot  Act,"  and  defining  the  line  of  the 
"water  front  of  San  Francisco,  did  not  create  a  con- 
tract between  the  state  and  owners  of  water  front 
lots,  in  the  sense  of  irrevocably  establishing  the  line 
of  water  front.  One  asserting  such  contract  rig^hts 
must  make  out  a  clear  case,  free  from  all  reasonable 
ambiguity,  and  bringing  them  fairly  and  fully  within 
that  clause  of  the  federal  constitution  which  prohib- 
its a  state  from  passing  any  law  impairing  the  obli- 
gation of  contracts.    Floyd  v,  Blanding,  54  Oal.  41. 

Section  17.  Foreigners  of  the  white  race  or  of  Afrif^an  de- 
scent, eligible  to  become  citizens  of  the  United  States  under 
the  naturalization  laws  thereof,  while  bona  fide  residents  of 
this  state,  shall  have  the  same  rights  in  respect  to  the  acquisi- 
tion, possession,  eii^oyment,  transmission,  and  inheritance  of 
property  as  native  born  citizens. 

Const.  1849,  Art.  I,  Sec.  17. 

There  is  no  provision  of  the  constitution  w^hich 
prohibits  the  legislature  from  conferring  the  same 
rights  of  inheritance  upon  persons  born  in  foreign 
countries  and  who  have  never  been  residents  here. 
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Section  671  C.  C.  provides:  '*Any  person,  whether 
citizen  or  alien,  may  take,  hold,  and  dispose  of  prop- 
erty, real  or  personal,  within  this  state,"  and 
section  672:  "If  a  non-resident  alien  takes  by  suc- 
cession he  must  appear  and  claim  the  property 
within  five  years,"  etc.  Section  4  article  IX  of  this 
constitution  does  not  limit  the  power  of  the  legisla- 
ture to  declare  that  aliens  may  be  heirs.  (Lyons  v. 
State,  67  Oal.  380;  People  v.  Rogers,  13  Cal.  160; 
Estate  of  Billings,  64  Cal.  427;  same  estate,  65  Cal. 
593.)     State  v.  Smith,  70  Oal.  153. 

A  non-resident  alien  may  assign  property  in  this 
state  inherited  by  him,  and  the  assignee  is  entitled 
to  appear  and  claim  the  property.  Carraseo  v.  State, 
67  Cal.  385. 


Section  18.  Neither  slavery  nor  involuntary  se  rvitude,  un- 
less for  the  punishment  of  crime,  shall  ever  be  tolerated  in 
this  state. 

Const.  1849,  Art.  I,  Sec.  18. 

Section  19.  The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers  and  efifects,  against  unreasonable  seiz- 
ures and  searches,  shall  not  be  violated;  and  no  warrant  shall 
issue  but  on  probable  cause,  supported  by  oath  or  affirmation, 
particularly  describing  the  place  to  be  searched  and  the  per- 
sons and  things  to  be  seized. 

Const.  1849,  Art.  I,  Sec.  19. 


CONSTITUTION  1879  46 

and  numerous  sections  of  the  codes  means  a  finding 
that  the  accused  is  guilty,  either  by  a  verdict  of  a  jury 
or  by  some  other  mode  mentioned  in  section  689, 
Penal  Code.    ^Ex  parte  Brown,  68  Cal.  177. 


iW  5  Suction  21.  No  special  privileges  or  immunities  shall  ever 
be  granted  which  may  not  be  altered,  revoked  or  repealed  by 
the  legislature;  nor  shall  any  citizen,  or  class  of  citizens,  be 
granted  privileges  or  immunities  which,  upon  the  same  terms, 
shall  not  be  granted  to  all  citizens. 

The  sufficiency  of  a  complaint  in  an  action  to  re- 
cover taxes  from  a  railroad  company  must  be  tested 
by  the  provisions  of  C.  0.  P.,  relating  to  pleadings, 
and  not  by  sections  3668-3670  Political  Code,  which 
attempt  to  declare  what  will  be  a  sufficient  complaint 
for  such  purpose.  See  notes  under  subdivisions  3, 10, 
13,  20,  section  25,  article  IV.  People  v,  C.  P.  R.  R.,  83 
Cal.  393. 

An  ordinance  of  a  board  of  supervisors  purjDorting 
to  levy  license  tax  upon  all  sheep  pastured  in  the 
county,  but  exempting  therefrom  those  persons  who 
list  their  sheep  as  taxable  property  in  the  county  and 
pay  taxes  on  them  as  such,  is  in  effect  a  tax  upon 
property  although  denominated  a  license  tax  on  busi- 
ness, and  is  a  discrimination  ag>ainst  the  property 
of  the  citizen  of  this  state,  which  is  not  applied  to 
others  of  his  class,  and  grants  an  immunity  to  the 
came  class  of  persons  in  the  county  adopting  such 
ordinance  which  is  not  given  to  one  falling  within 
the  provisions  of  the  ordinance.  The  owner  of  the 
sheep  pastured  in  one  county,  but  upon  which  he 
pays  taxes  in  another  county  where  he  resides,  is  dis- 
criminated against.    Lassen  Co.  v.  Cone,  72  Cal.  387. 

An  ordinance  of  the  supervisors  of  Mono  county 
imposing  a  license  tax  at  the  rate  of  fifty  dollars  per 
one  thousand  head  of  sheep  upon  the  business  of  pas- 
turing and  herding  sheep  in  that  county,  and  declar- 
ing a  violation  of  tne  ordinance  a  misdemeanor,  held 
valid.  Ex  parte  Mirande,  73  Cal.  365,  distinguishing 
Lassen  Co.  v.  Cone,  supra. 

An  ordinance  of  the  city  of  Modesto  prohibiting 
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wash-houses  or  laundries  except  in  a  specified  portion 
of  the  city,  being  general  in  its  character,  confers  no 
special  immunity  or  privilege,  and  is  valid.  In  re 
Hung  Kie,  €9  Oal.  149. 

An  ordinance  of  the  city  and  county  of  San  Fran- 
cisco requiring  persons  conducting  a  laundry  or  wash- 
house  within  certain  prescribed  limits  to  procure  a 
certificate  from  the  health  office  that  proper  drainage 
was  provided  for,  and  a  certificate  from  the  fire  war- 
dens that  the  heating  appliances  were  in  safe  cordi- 
tion,  and  prohibiting  washing  or  ironing  from  ten 
o'clock  p.  M.  to  six  o'clock  a.  m.,  and  on  Sunday, 
Heldy   constitutional.    Ex  parte  Moynier,  65  Cal.  33. 

Sections  300,  301 ,  Penal  Code,  as  they  existed  in 
1881,  prohibiting  the  keeping  open  of  saloons,  etc.,  on 
Sunday,  are  not  unconstitutional  as  granting  special 
privileges  or  immunities.  Ex  parte  Koser,  60 Cal.  177, 
McKinstry,  Sharpstein  and  Ross,  JJ.,  dissenting. 


Section  22.  The  provlRions  of  this  Constitution  are  manda- 
tory and  prohibitory,  unless  by  express  words  they  are 
declared  to  be  otherwise. 

See  Doughertv  v,  Austin,  94  Cal.  608,  as  to  Sees.  5-9, 
Art.  XI.  People  v.  Parka,  58  Cal.  624,  as  to  Sec.  24, 
Art.  IV. 

This  section,  as  a  rule  of  construction  applies  to 
all  sections  of  the  constitution  alike.  Ewing  v,  Oro- 
ville  M,  Co.,  56  Cal.  649.  The  following  cases  may 
also  be  consulted:  People  v,  C,  P.  K.  R.  Co.,  83  Id, 
403;  Baviesv,  City  of  L.  A.,  86  /d.50.  The  word 
''may"  in  Sec.  16,  Art.  XII,  expressly  renders  the 
section  permissive,  Nat.  Bank  v.  Superior  Court,  83 
Id.  494;  Oakland  Pav.  Co.  v.  Hilton,  69  Id,  492,  512. 
Ex  parte  Wolters,  65  Id.  271 ;  Matter  of  Maguire,  57 
Id,  609. 

SxcTiON  23.  This  enumeration  of  rights  shall  not  be  con- 
strued to  impair  or  deny  others  retained  by  the  people. 

Const.  1849,  Art,  I,  Sec.  21. 
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Section  24.  No  property  qualification  shall  ever  be  required 
for  any  person  to  vote  or  hold  office. 

Tlie  fact  that  owners  of  lands  in  irrig'ation  dis- 
tricts are  non-residents  of  the  district,  and  that  the 
residents  need  not  own  land  to  entitle  them  to  vote 
in  elections  affecting  the  organization,  etc.,  of  the 
district,  is  of  no  constitutional  consequence.  No 
property  qualification  can  be  required  and  only  those 
who  are  residents  of  the  district  can,  by  the  constitu- 
tion, be  permitted  to  vote  at  any  election.  It  is  no 
more  than  exists  in  every  popular  vote  which  in- 
volves the  creation  of  a  municipal  debt  or  the  creation 
of  a  municipal  organization.  In  re  Madera  Ir.  Dist., 
02  Cal.  321. 


ARTICLE  II. 

RIGHT  OP  SUFFRAGE. 

Section  1.  Every  native  male  citizen  of  the  United  States, 
every  male  person  who  shall  have  acquired  the  rights  of  citi- 
zenship under  or  by  virtue  of  the  treaty  of  Quereturo,  and 
every  male  naturalized  citizen  thereof,  who  shall  have  be- 
come such  ninety  days  prior  to  any  election,  of  the  asre  of 
twenty-one  years,  who  shall  have  been  a  resident  of  the  state 
one  year  next  preceding  the  election,  and  of  the  county  la 
which  he  claims  his  vote  ninety  days,  and  in  the  election  pre- 
cinct thirty  days,  shall  be  entitled  to  vote  at  all  elections 
which  are  now  or  may  hereafter  be  authorized  by  law;  pro- 
vided, no  native  of  China,  no  idiot,  insane  person,  or  person 
convicted  of  any  infamous  crime,  and  no  person  hereafter  con- 
victed of  the  embezzlement  or  misappropriation  of  public 
money  shall  ever  exercise  the  privileges  of  an  elector  in  this 
state. 

Const.  1849,  Art.  II,  Sec.  1. 

Every  male  naturalized  citizen  thereof  does  not 
include  a  native  of  China,  naturalized  by  a  court  of 
the  state  of  New  York.  Natives  of  China  are  not 
entitled  to  naturalization  under  the  laws  of  the 
United  States,  and  a  certificate  to  practice  as  an 


ottomey-at-law,  ieeued  to  such  peraon 
state,  will  not  entitle  to  admission  in  thin  b 
Hong  Yen  Chang,  84  Cal,  163. 

Residence  in  the  election  precinct  for 
is  just  as  essential  a  condition  of  the  right  t 
a  residence  in  the  county  for  ninety  daj 
stale  for  one  year.  Russell  v.  McDowe 
70-81.  ^ 

Persons  can  claim  no  constitutional  rJ 
in  irrlg-atioa  district  matters  on  the  grov 
ing  property  there,  nor  urge  such  object] 
only  residents  of  the  district  are  enlitli 
In  Te  Madera  Ir.  Diet.,  92  Oal.  321. 

Sections  1083-1084,  Political  Code  ar 
language  of  this  sectioa.  An  iafonnatioi 
meqt  in  this  langu^e  is  sufficient.  Peo 
91  Cal,  4m. 

This  section  is  referred  to  as  illustrating 
eition  that  there  are  infamous  offonoBs 
demeanors  over  which  inferior  courts  hE 
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Section  24.  No  property  qualification  shall  ever  be  required 
for  any  person  to  vote  or  hold  office. 

The  fact  that  owners  of  lands  in  irrig^ation  dis- 
tricts are  non-residents  of  the  district,  and  that  the 
residents  need  not  own  land  to  entitle  them  to  vote 
in  elections  affecting  the  organization,  etc.,  of  the 
district,  is  of  no  constitutional  consequence.  No 
property  qualification  can  be  required  and  only  those 
who  are  residents  of  the  district  can,  by  the  constitu- 
tion, be  permitted  to  vote  at  any  election.  It  is  no 
more  than  exists  in  every  popular  vote  which  in- 
volves the  creation  of  a  municipal  debt  or  the  creation 
of  a  municipal  organization.  In  re  Madera  Ir.  Dist., 
02  Cal.  321. 


ARTICLE  II. 

EIGHT  OF  SUFFRAGE. 


Section  ] ,  [Art.  II.]  Every  native  male  citizen  of  the  United 
117  123  states,  every  male  person  who  shall  nave  acquired  the  rights 
120  874  of  citizenship  under  or  by  virtue  of  the  treaty  of  Queretaro. 
and  every  male  naturalized  citizen  thereof,  who  shall  have  be- 
come such  ninety  days  prior  to  any  election,  of  the  age  of 
twenty-one  years,  who  shall  have  been  resident  of  the  state 
one  year  next  preceding  the  election,  and  of  the  county  In 
which  he  claims  his  vote  ninety  days,  and  in  the  election  pre- 
cinct thirty  days,  shall  be  entitled  to  vote  at  allelecticns 
which  are  now  or  may  hereafter  be  authorized  by  law;  pro- 
vided, no  native  of  China,  no  idiot,  no  insane  person,  no  per- 
son convicted  of  any  infamous  crime,  no  person  hereafter  con- 
victed of  the  embezzlement  or  misappropriation  of  public 
money,  and  no  person  who  shall  not  be  able  to  read  the  con- 
stitution in  the  English  language  and  write  his  name,  shall 
ever  exercise  the  privileges  of  an  elector  in  this  state;  pro- 
vided, that  the  provisions  of  this  amendment  relative  to  an 
educational  qual  ification  shall  not  apply  to  any  person  pre- 
vented by  a  physical  disability  from  complying  with  its  reqni- 
Bitions,  nor  to  any  person  who  now  has  the  right  to  vote, 
nor  to  any  person  who  shall  be  sixty  years  of  age  and  upwards 
at  the  time  this  amendment  shall  take  effect.  [Amendment 
ratified  at  election  Nov.  6, 1894.] 
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attomey-at-law,  issued  to  such  person  in  another 
state,  will  not  entitle  to  admission  in  this  state.  In  re 
Hong  Yen  Chang,  84  Oal.  163. 

Residence  in  the  election  precinct  for  thirty  days 
is  just  as  essential  a  condition  of  the  right  to  vote  as  is 
a  residence  in  the  county  for  ninety  days,  or  in  the 
state  for  one  year.  Sussell  v.  McDowell,  83  Oal. 
70-81. 

Persons  can  claim  no  constitutional  right  to  vote 
in  irrigation  district  matters  on  the  ground  of  own- 
ing property  there,  nor  urge  such  objection  because 
only  residents  of  the  district  are  entitled  to  vote. 
In  re  Madera  Ir.  Dist.,  92  Oal.  321. 

Sections  1083-1084,  Political  Code  are  in  exact 
language  of  this  section.  An  information  or  indict- 
ment in  this  language  is  suflScient.  People  v,  Neil, 
91  Cal.  466. 

This  section  is  referred  to  as  illustrating  the  propo- 
sition that  there  are  infamous  offenses  among  mis- 
demeanors over  which  inferior  courts  have  no  juris- 
diction in  dissenting  opinion  of  Paterson  J.,  in  Green 
V,  Superior  Court,  78  Oal.  568. 

The  former  constitution  did  not  require  any  length 
of  residence  in  a  precinct,  and  subdivision  3  of  sec- 
tion 1239,  Political  Code,  ceased  to  be  law  upon  adop- 
tion of  present  constitution.  Russell  v,  McDowell, 
83  Oal.  70. 

Sectiok  2.    Electors  shall  in  all  cases,  except  treason,  fel- 
ony, or  breach  of  the  peace,  be  privileged  from  arrest  on  the 
days  of  election,  during  their  attendance  at  such  election,  go- 
ing to  and  returning  therefrom. 
Const.  1849,  Art.  II,  Sec.  2. 

8KCTI0N  3.  No  elector  shall  be  obliged  to"  perform  militia 
duty  on  the  day  of  election,  except  in  time  of  war  or  public 
danger. 

Const.  1849,  Art.  II,  Sec.  3. 

Section  4.  For  the  purpose  of  voting,  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by  reason  of  his 
iresence  or  absence  while   employed  in  the  service  of  the 
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Hcnnmji's  Const,  (2nd  od.)  p,  Ht. 

exnpA^flAH   o*     /®^?8tering    the  will  of  the  people  as 

Doae      r  4m^„i       ?   /  ^^®  l<*irisl>4ture  for  that  pur- 
pose.    [Amendment,  adopted  November  4,  190£,]  ' 

ARTICLE  III. 

DISTRIBUTION  OF  POWERS. 

Section  1.  The  powers  of  the  government  of  the  slate  of  Cal- 
ifornia shall  be  divided  into  three  separate  departments— the 
legislative,  executive  and  judicial;  and  no  person  charged  with 
the^exerfise  of  powers  properly  belonging  to  one  of  these  de- 
partments shall  exercise  any  functions  appertaining  to  either 
of  the  others,  except  as  in  this  constitution  expressly  directed, 
or  permitted. 

Const.  1849,  Art.  Ill,  Sec.  1. 

The  act  of  March  20, 1891,  (Stats,  p.  182)  in  so  far 
as  it  authorizes  the  county  superintendent  of  scliools 
to  furnish  the  estimates  for  a  tax  for  high  school  pur- 
poses, IS  invalid.  He  is  an  executive  ofiSLcer,  and 
such  powers  are  legislative  in  character,  and  should 
be  vested  in  the  supervisors.  Approving  Hughes  v. 
Ewing,  93  Oal.  414;  McCabe  v.  Carpenter,  36  Pac. 
Rep.  836  (Sec.  12,  Art.  XI). 

The  power  of  appointment  to  office  is  not  exclu- 
sively an  executive  function,  but  so  far  as  not  regu- 
lated by  the  constitution  may  be  regulated  by  law, 
and  if  the  law  so  prescribes,  may  be  exercised  by  the 
legislature.  Compare  section  4,  article  XX.  People 
ex  rel.  Waterman  v.  Freeman,  80  Cal.  233. 

The  act  of  1889,  (Stats,  p.  69)  creating  a  board  of 
trustees  with  authority  to  select  a  building  site  and 
for  erection  thereon  of  buildings  for  home  for  feeble- 
minded children,  is  not  a  delegation  of  legislative 
powers.    People  v,  Dunn,  80  Cal.  211. 

The  act  of  March  21,  1885,  (Stats,  p.  218)  amending 
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section  274,  C.  0.  P.,  providing  that  the  Superior 
Courts  shall  fix  the  salaries  of  the  official  reporters 
by  an  order  entered  upon  the  minutes  of  the  court, 
such  salaries  to  be  paid  out  of  the  county  treasuries 
as  other  salaries,  is  unconstitutional,  because  it  im- 

{  poses  legislative  functions  upon  the  judiciary.  The 
distinction  between  a  legislative  and  judicial  act  is 
that  the  former  establishes  a  rule  governing  and  reg- 
ulating in  matters  and  transactions  occurring  after 
its  passage,  while  th3  latter  determines  rights  and 
obligations,  whether  in  regard  to  persons  or  property, 

,  concerning  matters  or  transactions  which  already 
exist  and  have  transpired  before  the  judicial  power  is 

y    invoked  upon  them.    Smith  v,  Strother,  68  Oal.  194. 

'  It  has  been  held  that  the  departments  of  which  the 

constitution  speaks  and  in  respect  to  which  it  pro- 
vides that  no  person  employed  in  one  shall  be  em- 
ployed in  either  of  the  other  two,  are  the  departments 
of  the  state  government,  and  not  of  the  local  govern- 
ments. People  V,  Pro  vines,  34  Cal.  620,  reviews  all 
the  cases  in  this  state  up  to  that  date  upon  this  pro- 
vision of  the  then  existing  constitution,  and  the  con- 
clusion reached  in  that  case  is  adopted  in  Stande  v. 
Election  Commissioners,  61  Cal.  313. 

The  act  of  April  23,  1880,  (Stats,  p.  389)  to  promote 
drainage  is  void  as  containing  a  delegation  of  pow- 
ers, and  for  other  reasons.  People  v.  Parks,  58  Cal. 
624.  Doane  v.  Weil,  Id,  334,  decided  on  authority  of 
People  V.  Parks,  supra. 


ARTICLE    IV. 

LEGISLATIVE  DEPARTMENT. 

Section  1.  The  legislative  power  of  this  state  shall  be  vested 
in  a  senate  and  assembly,  which  shall  be  designated  "The  legis- 
lature of  the  state  of  CaliforniH,"  and  the  enacting  clause  of 
every  law  shall  be  as  follows:  "The  people  of  the  state  of  Cali- 
fornia, represented  in  senate  and  assembly,  do  enact  as  fol- 
lows." 

Const.  1849,  Art.  IV,  Sec.  1. 

Statutory  and  constitutional  provisions  are  subject 
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to  substantially  the  same  rules  of  construction;  the 
main  object  being  in  all  cases  to  ascertain  the  inten- 
tion of  the  law  maker.  There  should  be  no  such 
construction  of  language  as  would  lead  to  absurd  or 
impractical  results,  or  compel  a  court  to  decree  a 
thing  substantially  impossible,  or  which  is  in  plain 
violation  of  fundamental  principles  of  law  or  equity 
firmly  established  and  universally  recognized,  unless 
such  language  absolutely  requires  such  construction. 
Jacobs  V,  Board  of  Supervisors,  100  Cal.  121. 

This  section  is  referred  to  in  People  v,  0.  P.  R.  R. 
Oo.,  83  Oal.  402,  cited  under  section  25  of  this  article. 
Also  referred  to  in  People  v.  Pendegast,  96  Id.  291, 
cited  under  sections  4, 6,  of  this  article. 

The  act  of  March  31,  1891,  (Stats,  p.  223)  authoriz- 
ing formation  of  sanitary  districts,  and  to  issue 
bonds  for  purposes  thereof,  is  within  police  povsrer  of 
legislature,  and  the  court  will  not  assume  that  sucli 
act  must  include  cities  and  towns,  and  is  therefore  a 
violation  of  constitution,  article  XI,  sections  6,  11-13. 
Woodward  v.  Fruitvale  S.  Dist.,  99  Cal.  554,  affirm- 
ing In  re  Madera  Irr.  Dist.,  92  Oal.  296. 

A  repealing  clause  of  unconstitutional  act  to  have 
any  effect  must  be  clear  and  unequivocal.  Repeal 
by  implication  cannot  result  from  provision  in  sub- 
sequent act  when  that  provision  is  itself  devoid  of 
constitutional  force.  In  such  act  it  is  not  sufficient 
to  say  that  all  acts  inconsistent  therewith  are  thereby 
repealed.    Orange  Co.  v.  Harris,  97  Cal.  600. 

Section  2569,  (Sub.  6.)  Political  Code  attempts  to 
empower  the  harbor  commissioners  to  impose  pen- 
alties not  erceeding  five  hundred  dollars  for  viola- 
tions of  its  rules  and  regulations.  In  an  action  to 
recover  such  penalty,  Heldy  the  board  of  harbor 
commissioners  is  a  creature  of  the  statute,  and  purely 
an  executive  body,  and  the  fixing  and  imposing  of 
penalties  are  matters  of  which  the  legislature  alone 
has  cognizance.  An  act  providing  that  if  a  person 
does  or  does  not  do  a  certain  thing  he  shall  pay  a 
l^enalty  of  five  hundred  dollars  is  legrislation.  Such 
power  cannot  be  delegated,  excepting  to  municipal 
corporations.     Harbor  Commissioners  v.  Redwood 
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Co.,  88  Cal.  491,  distinguishing  Ex  parte  Cox,  63 
Gal.  21. 

In  so  far  as  the  act  of  March  4,  1881,  (Stats,  p.  51) 
relating  to  the  board  of  viticultural  commissibners 
attempts  to  confer  upon  the  board  power  to  make 
rules  and  declare  a  violation  thereof  a  misdemeanor, 
it  is  unconstitutional  as  a  delegation  of  legislative 
po^wer.     Ex  parte  Oox,  63  Cal.  21. 

The  legislature  had  power  to  pass  the  insolvency 
act  of  1876,  but  it  could  not  go  into  operation  while 
the  United  States  bankrupt  law  remained  in  force. 
Lewis  V.  County  Clerk,  55  Cal.  604.  Seattle  C.  &  T. 
Co.  V.  Thomas,  57  Cal.  197. 

The  legislature  had  power  to  direct  as  in  sections 
3971,  3972,  Political  Code,  that  a  county  boundary 
shall  be  conclusive  when  approved  by  the  surveyor 
general.  The  power  conferred  upon  the  surveyor 
general  is  ministerial.  People  v,  Boggs,  56  Cal. 
648. 

The  governor  is  not  a  part  of  the  legislature,  and 
a  city  charter  may  be  approved  by  the  legislature 
without  approval  by  the  governor.  The  legislature 
is  one  thing,  and  the  law  making  power  is  another. 
Brooks  V.  Fischer,  79  Cal.  173.  Compare  Fowler  v. 
Pierce,  2  Cal.  165,  and  People  v.  Toal,  85  id.,  333. 

Section  2.  Tbesessious  cf  the  legislature  shall  commence 
at  twelve  o'clock  m.  on  the  first  Monday  after  the  first  day  of 
January  next  succeeding  the  election  of  its  members,  and, 
after  the  election  held  in  the  year  eighteen  hundred  and 
eighty  shall  be  biennial,  unless  the  governor  shall,  in  the  in* 
tcrini,  convene  the  legislature  by  proclam«i,tion.  No  pay  shall 
be  allowed  to  members  for  a  longer  time  than  sixty  days,  ex- 
cept for  the  first  session  after  the  adoption  of  this  constitu- 
tion, for  which  they  may  be  allowed  pay  for  one  hundred  days. 
And  no  bill  shall  be  iutroduced,  in  either  house,  after  the  ex- 
piration of  nluety  days  from  the  CDmmencement  of  the  first 
session,  nor  after  fifty  days  after  the  commencement  of  each 
succeeding  session,  without  the  consent  of  two -thirds  of  the 
members  thereof. 

Const.  1849,  Art.  IV.  Sec.  2. 
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Section  24.  No  property  qualification  shall  ever  be  required 
for  any  person  to  vote  or  hold  office. 

Tlie  fact  that  owners  of  lands  in  irrig-ation  dis- 
tricts are  non-residents  of  the  district,  and  that  the 
residents  need  not  own  land  to  entitle  them  to  vote 
in  elections  affecting  the  organization,  etc.,  of  the 
district,  is  of  no  constitutional  consequence.  No 
property  qualification  can  be  required  and  only  those 
who  are  residents  of  the  district  can,  by  the  constitu- 
tion, be  permitted  to  vote  at  any  election.  It  is  no 
more  than  exists  in  every  popular  vote  which  in- 
volves the  creation  of  a  municipal  debt  or  the  creation 
of  a  municipal  organization.  In  re  Madera  Ir.  Dist., 
92  Cal.  321. 


ARTICLE  II. 

RIGHT  OF  SUFFRAGE. 

Section  1.  Every  native  male  citizen  of  the  United  States, 
every  male  person  who  shall  have  acquired  the  rights  of  citi- 
zenship under  or  by  virtue  of  the  treaty  of  Queretaro,  and 
every  male  naturalized  citizen  thereof,  who  shall  have  be- 
come such  ninety  days  prior  to  any  election,  of  the  asre  of 
twenty-one  years,  who  shall  have  been  a  resident  of  the  state 
one  year  next  preceding  the  election,  and  of  the  county  iu 
which  he  claims  his  vote  ninety  days,  and  in  the  election  pre- 
cinct thirty  days,  shall  be  entitled  to  vote  at  all  elections 
which  are  now  or  may  hereafter  be  authorized  by  law ;  pro- 
vided, no  native  of  China,  no  idiot,  insane  person,  or  person 
convicted  of  any  infamous  crime,  and  no  person  hereafter  con- 
victed of  the  embezzlement  or  misappropriation  of  public 
money  shall  ever  exercise  the  privileges  of  an  elector  in  this 
state. 

Const.  1849,  Art.  II,  Sec.  1. 

Every  male  naturalized  citizen  thereof  does  not 
include  a  native  of  China,  naturalized  by  a  court  of 
the  state  of  New  York.  Natives  of  China  are  not 
entitled  to  naturalization  under  the  laws  of  the 
United   States,  and  a  certificate  to  practice  as  an 
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attomey-at-law,  issued  to  such  person  in  another 
state,  will  not  entitle  to  admission  in  this  state.  In  re 
Hong  Yen  Chang,  84  Oal.  163. 

Residence  in  the  election  precinct  for  thirty  days 
is  just  as  essential  a  condition  of  the  right  to  vote  as  is 
a  residence  in  the  county  for  ninety  days,  or  in  the 
state  for  one  year.  Eussell  v.  McDowell,  83  Oal. 
70-81.  ^ 

Persons  can  claim  no  constitutional  right  to  vote 
in  irrigation  district  matters  on  the  ground  of  own- 
ing property  there,  nor  urge  such  objection  because 
only  residents  of  the  district  are  entitled  to  vote. 
In  re  Madera  Ir.  Dist.,  92  Oal.  321. 

Sections  1083-1084,  Political  Oode  are  in  exact 
language  of  this  section.  An  information  or  indict- 
ment in  this  language  is  sufficient.  People  v,  Neil, 
91  Gal.  466. 

This  section  is  referred  to  as  illustrating  the  propo- 
sition that  there  are  infamous  offenses  among  mis- 
demeanors over  which  inferior  courts  have  no  juris- 
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Section  24.  No  property  qualification  shall  ever  be  required 
for  any  person  to  vote  or  hold  office. 

The  fact  that  owners  of  lands  in  irrig-ation  dis- 
tricts are  non-residents  of  the  district,  and  that  the 
residents  need  not  own  land  to  entitle  them  to  vote 
in  elections  affecting  the  organization,  etc.,  of  the 
district,  is  of  no  constitutional  consequence.  No 
property  qualification  can  be  required  and  only  those 
who  are  residents  of  the  district  can,  by  the  constitu- 
tion, be  permitted  to  vote  at  any  election.  It  is  no 
more  than  exists  in  every  popular  vote  which  in- 
volves the  creation  of  a  municipal  debt  or  the  creation 
of  a  municipal  organization.  In  re  Madera  Ir.  Dist., 
02  Cal.  321. 


ARTICLE  II. 

RIGHT  OP  SUFFRAGE. 


Sbction  1 ,  [Art.  II.]  Every  native  male  citizen  of  the  United 
117  123  states,  every  male  person  who  shall  have  acquired  the  rights 
120  874  of  cltizenFUip  under  or  by  virtue  of  the  treaty  of  Queretaro-. 
and  every  mule  naturalized  citizen  thereof,  who  shall  have  be- 
come such  ninety  days  prior  to  any  election,  of  the  age  ci 
twenty-one  years,  who  shall  have  been  resident  of  the  state 
one  year  next  preceding  the  election,  and  of  the  county  in 
which  he  claims  his  vote  ninety  days,  and  in  the  election  pre- 
cinct thirty  days,  shall  be  entitled  to  vote  at  allelecticns 
which  are  now  or  may  hereafter  be  authorized  by  law;  pro- 
vided, no  native  of  China,  no  idiot,  no  insane  person,  no  per- 
son convicted  of  any  infamous  crime,  no  person  hereafter  con- 
victed of  the  embezzlement  or  misappropriation  of  public 
money,  and  no  person  who  shall  not  be  able  to  read  the  con- 
stitution in  the  English  language  and  write  his  name,  shall 
ever  exercise  the  privileges  of  an  elector  in  this  state;  pro- 
vided, that  the  provisions  of  this  amendment  relative  to  an 
educational  qual  ification  shall  not  apply  to  any  person  pre- 
vented by  a  physical  disability  from  complying  with  its  requi- 
sitions, nor  to  any  i)erson  who  now  has  the  right  to  vote, 
nor  to  any  person  who  shall  be  sixty  years  of  age  and  upwards 
at  the  time  this  amendment  shall  take  effect.  [Amendment 
ratified  at  election  Nov.  6, 1894.] 
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attomey-at-law,  issued  to  such  person  in  another 
state,  will  not  entitle  to  admission  in  this  state.  In  re 
Hong  Yen  Chang,  84  Oal.  163. 

Residence  in  the  election  precinct  for  thirty  days 
is  just  as  essential  a  condition  of  the  right  to  vote  as  is 
a  residence  in  the  county  for  ninety  days,  or  in  the 
state  for  one  year.  Eussell  v,  McDowell,  83  Oal. 
70-81.  ^ 

Persons  can  claim  no  constitutional  right  to  vote 
in  irrigation  district  matters  on  the  ground  of  own- 
ing property  there,  nor  urge  such  objection  because 
onlv  residents  of  the  district  are  entitled  to  vote. 
In  re  Madera  Ir.  Dist.,  92  Oal.  321. 

Sections  1083-1084,  Political  Oode  are  in  exact 
language  of  this  section.  An  information  or  indict- 
ment in  this  language  is  sufficient.  People  r.  Neil, 
91  Cal.  466. 

This  section  is  referred  to  as  illustrating  the  propo- 
sition that  there  are  infamous  offenses  among  mis- 
demeanors over  which  inferior  courts  have  no  juris- 
diction in  dissenting  opinion  of  Paterson  J.,  in  Green 
V.  Superior  Court,  78  Oal.  568. 

The  former  constitution  did  not  require  any  length 
of  residence  in  a  precinct,  and  subdivision  3  of  sec- 
tion 1239,  Political  Code,  ceased  to  be  law  upon  adop- 
tion of  present  constitution.  Russell  v.  McDowell, 
83  Oal.  70. 

Section  2.  Electors  shall  in  all  cases,  except  treason,  fel- 
ony, or  breach  of  the  peace,  be  privileged  from  arrest  on  the 
days  of  election,  during  their  attendance  at  such  election,  go- 
ing to  and  returning  therefrom. 

Const.  1849,  Art.  II,  Sec.  2. 

Skction  3.  No  elector  shall  be  obliged  to"  perform  militia 
duty  on  the  day  of  election,  except  in  time  of  war  or  public 
danger. 

Const.  1849,  Art.  II,  Sec.  3. 

Section  4.  For  the  purpose  of  voting,  no  person  shall  be 
deeihed  to  have  gained  or  lost  a  residence  by  reason  of  his 
1  reeence  or  absence  while   employed  In  the  service  of  the 
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United  States,  nor  while  engaged  in  the  uayigstlon  of  the 
waters  of  this  state  or  of  the  United  States,  or  of  the  high  seas; 
nor  while  a  studen^t  of  any  seminary  of  learning;  nor  while 
kept  at  any  almshouse  or  other  asylum,  at  public  expense; 
nor  while  confined  in  any  public  prison. 

Const.  1849,  Art.  II,  Sec.  4. 

Section  5.    All  elections  by  the  people  shall  be  by  ballot. 
Const.  1849,  Art.  II.  Sec.  6. 


ARTICLE  III. 

DISTRIBUTION  OF  POWERS. 

Section  1.  The  powers  of  the  government  of  the  slate  of  Cal- 
ifornia shall  be  divided  into  three  separate  departments — the 
legislative,  executive  and  judicial;  and  no  person  chargedWith 
the'exeniseof  powers  properly  belonging  to  one  of  these  de- 
partments shall  exercise  any  functions  appertaining  to  either 
of  the  others,  except  as  in  this  constitution  expressly  directed 
or  permitted. 

Const.  1849,  Art.  Ill,  Sec.  1. 

The  act  of  March  20,  1891,  (Stats,  p.  182)  in  so  far 
as  it  authorizes  the  county  superintendent  of  schools 
to  furnish  the  estimates  for  a  tax  for  high  school  pur- 
poses, IS  invalid.  He  is  an  executive  ofiBlcer,  and 
such  powers  are  legislative  in  character,  and  should 
be  vested  in  the  supervisors.  Approving  Hughes  v. 
Ewing,  93  Cal.  414;  McCabe  v.  Carpenter,  36  Pac. 
Rep.  836  (Sec.  12,  Art.  XI). 

The  power  of  appointment  to  office  is  not  exclu- 
sively an  executive  function,  but  so  far  as  not  regu- 
lated by  the  constitution  may  be  regulated  by  law, 
and  if  the  law  so  prescribes,  may  be  exercised  by  the 
legislature.  Compare  section  4,  article  XX.  People 
ex  rel.  Waterman  v.  Freeman,  80  Cal.  233. 

The  act  of  1889,  (Stats,  p.  69)  creating  a  board  of 
trustees  with  authority  to  select  a  building  site  and 
for  erection  thereon  of  buildings  for  home  for  feeble- 
minded children,  is  not  a  delegation  of  legislative 
powers.    People  v,  Dunn,  80  Cal.  211. 

The  act  of  March  21,  1885,  (Stats,  p.  218)  amending 
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__    «.  ^^uMx^bivf uB  wiJicn  already 
xist  and  Lave  transpired  before  the  judicial  power  is 
invoked  upon  them.     Smith  v.  Strother,  68  Oal.  194. 
It  has  been  held  that  the  departments  of  which  the 
constitution  speaks  and  in  respect  to  which  it  pro- 
vides that  no  person  employed  in  one  shall  be  em- 
ployed in  either  of  the  other  two,  are  the  departments 
of  the  state  government,  and  not  of  the  local  govern- 
ments.   People  I'.  Provines,  34  Cal.  520,  reviews  all 
the  cases  in  this  state  up  to  that  date  upon  this  pro- 
vision of  the  then  existing  constitution,  and  the  con- 
clusion reached  in  that  case  is  adopted  in  Stande  v. 
Election  Commissioners,  61  Cal.  313. 

The  act  of  April  23,  1880,  (Stats,  p.  389)  to  promote 
drainage  is  void  as  contaimng  a  delegation  of  pow- 
ers, and  for  other  reasons.  People  v.  Parks,  58  Cal. 
624.  Doane  v.  Weil,  Id,  334,  decided  on  authority  of 
People  V.  Parks,  supra. 


ARTICLE    IV. 

LEGISLATIVE  DEPARTMENT. 

Section  1.  The  legislative  power  of  this  state  ehall  be  vested 
in  a  senate  and  assembly,  which  shall  be  designated  "The  legis- 
lature of  the  state  of  Californin,"  and  the  enacting  clause  of 
every  law  shall  be  as  follows:  "Ihe  people  of  the  state  of  Cali- 
fornia, represented  iu  senate  and  assembly,  do  enact  as  fol- 
lows." 

Const.  1849,  Art.  IV,  Sec.  1. 

Statutory  and  constitutional  provisions  are  subject 
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Hcnnliiii's  Const.  (2nd  od.)  p.  I  IT. 

Section  6.    The  iahibitions  of  this  Constirution 
to   the  contrary   notwithBtanding,   the   Sa^^^^^^ 

oM  L  r.t  P^^-^^"  '^  P^^^^^«  ^^»^  '^  diWre^n    parte 
of  the  state  different  methods  may  be  emnloved  for 

e"  pr3  :f  .,!:T^^"°^'^^  wfll  ouTJSoK 
.^hin  wi   ^      •  ^^^«tiO"^  an^  may  provide  that  mt- 

ARTICLE  III. 

DISTRIBUTION  OF  POWERS. 

Section  1.  The  powers  of  the  government  of  the  slate  of  Cal- 
ifornia shall  be  divided  into  three  separate  departments— the 
legislative,  executive  and  judicial;  and  no  person  charged  with 
the'exerMseof  powers  properly  belonging  to  one  of  these  de- 
partments shall  exercise  any  functions  appertaining  to  either 
of  the  others,  except  as  in  this  constitution  expressly  directed 
or  permitted. 

Const.  1849,  Art.  Ill,  Sec.  1. 

The  act  of  March  20,  1891,  (Stats,  p.  182)  in  so  far 
as  it  authorizes  the  county  superintendent  of  schools 
to  furnish  the  estimates  for  a  tax  for  high  school  pur- 
poses, IS  invalid.  He  is  an  executive  officer,  and 
such  powers  are  legislative  in  character,  and  should 
be  vested  in  the  supervisors.  Approving  Hughes  v. 
Ewing,  93  Oal.  414;  McCabe  v.  Carpenter,  36  Pac. 
Rep.  836  (Sec.  12,  Art.  XI). 

The  power  of  appointment  to  office  is  not  exclu- 
sively an  executive  function,  but  so  far  as  not  regu- 
lated by  the  constitution  may  be  regulated  by  law, 
and  if  the  law  so  prescribes,  may  be  exercised  by  the 
legislature.  Compare  section  4,  article  XX.  People 
ex  rel.  Waterman  v.  Freeman,  80  Cal.  233. 

The  act  of  1889,  (Stats,  p.  69)  creating  a  board  of 
trustees  with  authority  to  select  a  building  site  and 
for  erection  thereon  of  buildings  for  home  for  feeble- 
minded children,  is  not  a  delegation  of  legislative 
powers.     People  i\  Dunn,  80  Cal.  211. 

The  act  of  March  21,  1885,  (Stats,  p.  218)  amending 


51  DISTRIBUTION  OF  POWERS    Arts.  III-IV 

section  274,  C.  0.  P.,  providing  that  the  Superior 
Courts  shall  fix  the  salaries  of  the  official  reporters 
by  an  order  entered  upon  the  minutes  of  the  court, 
such  salaries  to  be  paid  out  of  the  county  treasuries 
as  other  salaries,  is  unconstitutional,  because  it  im- 
poses legislative  functions  upon  the  judiciary.  The 
distinction  between  a  legislative  and  judicial  act  is 
that  the  former  establishes  a  rule  governing  and  reg- 
ulating in  matters  and  transactions  occurring  after 
its  passage,  while  th3  latter  determines  rights  and 
obligations,  whether  in  regard  to  persons  or  property, 
concerning  matters  or  transactions  which  already 
exist  and  have  transpired  before  the  judicial  power  is 
invoked  upon  them.     Smith  v.  Strother,  68  Cal.  194. 

It  has  been  held  that  the  departments  of  which  the 
constitution  speaks  and  in  respect  to  which  it  pro- 
vides that  no  person  employed  in  one  shall  be  em- 
ployed in  either  of  the  other  two,  are  the  departments 
of  the  state  government,  and  not  of  the  local  govern- 
ments. People  V,  Provines,  34  Cal.  520,  reviews  all 
the  cases  in  this  state  up  to  that  date  upon  this  pro- 
vision of  the  then  existing  constitution,  and  the  con- 
clusion reached  in  that  case  is  adopted  in  Stande  v. 
Election  Commissioners,  61  Cal.  313. 

The  act  of  April  23,  1880,  (Stats,  p.  389)  to  promote 
drainage  is  void  as  contaimng  a  delegation  of  pow- 
ers, and  for  other  reasons.  People  v.  Parks,  58  Cal. 
624.  Doane  v,  Weil,  Id,  334,  decided  on  authority  of 
People  V,  Parks,  supra. 


ARTICLE    IV. 

LEGISLATIVE  DEPARTMENT. 

Section  1.  The  legislative  power  of  this  state  shall  be  vested 
in  a  senate  and  assembly,  which  shall  be  designated  "The  legis- 
lature of  the  state  of  California,"  and  the  enacting  clause  of 
every  law  shall  be  as  follows:  "The  people  of  the  state  of  Cali- 
fornia, represented  in  senate  and  assembly,  do  enact  as  fol- 
lows." 

Const.  1849,  Art.  IV,  Sec.  1. 

Statutory  and  constitutional  provisions  are  subject 
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I"; 

stale;  but  the  party  convicted  or  acquittpd  shall  nevertheless 

be  liable  to  indictment,  trial,  and  puiiishTYjent  according  to 
law.  All  other  civil  officers  shall  be  tried  for  iniRdemeaQOr  in 
office  in  such  manner  as  the  legislature  may  provide. 

Const.  1849,  Art.  IV,  Sec.  19, 

Section  19.  No  senator  or  member  of  assembly  shall,  dur- 
ing the  term  for  which  he  shall  have  been  elected,  be  ap- 
pointed to  any  civil  office  of  profit  under  this  state  which  shall 
have  been  created,  or  the  emoluments  of  which  have  been 
increased,  during  such  term,  except  such  offices  as  may  be 
filled  by  election  by  the  people. 

Const.  1849,  Art.  IV,  Sec.  20. 

The  sTimmary  proceeding  for  the  trial  of  civil  offi- 
cers for  misdemeanor  in  office  mentioned  in  section 
772  Penal  Code,  and  the  manner  of  the  trial  without 
a  jury,  is  within  the  power  of  the  legislature.  Woods 
V.  Varnum,  85  Cal.  639. 

Section  20.  No  i>erson  holding  any  lucrative  office  under 
the  United  States,  or  any  other  power,  shall  be  eligible  to  any 
civil  office  of  profit  under  this  state;  provided,  that  officers  in 
the  militia,  who  receive  no  annual  salary,  local  officers,  or 
postmasters  whose  compensation  does  not  exceed  five  hun- 
dred dollars  per  annum,  shall  not  be  deemed  to  hold  lucra- 
tive offices. 

Const.  1849,  Art.  IV,  Sec.  21. 

The  word  eligible  refers  to  the  capacity  to  liold, 
as  well  as  to  be  elected  to  office.  A  person  who  w^as 
duly  elected  to  a  civil  office  under  the  state,  and  who 
was  eligible  to  be  elected  and  hold  the  same,  can  no 
longer  hold  it,  after  he  has  accepted  and  become  in- 
cumbent of  a  lucrative  federal  office.  People  t?. 
Leonard,  73  Cal.  230.  The  section  is  referred  to  in 
construing  section  4,  article  X,  with  reference  to  sal- 
ary and  expenses  of  state  prison  directors.  People  v. 
Chapman.  61  Cal.  263. 

Section  21.  No  person  convicted  of  the  embezzlement  or 
defalcation  of  the  public  funds  of  the  United  States,  or  of  any 
state,  or  of  any  county  or  municipality  therein,  shall  ever  be 
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eligible  to  auy  office  of  honor,  trust,  or  profit  under  this  state, 
and  the  legislature  shall  provide,  by  law,  for  the  punishment 
of  embezzlement  or  defalcation  as  a  felony. 

Const.  1849,  Art.  IV,  Sec.  22. 

Section  22.  No  money  shall  be  drawn  from  the  treasury  but  ^21  19 
in  consequence  of  appropriations  made  by  law,  and  upon  war- 
rants duly  drawn  thereon  by  the  controller,  and  no  money  shall 
ever  be  appropriated  or  drawn  from  the  state  treasury  for  the 
use  or  benefit  of  any  corporation,  association,  asylum,  hos- 
pital, or  auy  other  institution  not  under  the  exclusive  man- 
agement and  control  of  the  state  as  a  state  institution,  nor 
shall  any  grant  or  donation  of  property  ever  be  made  thereto 
by  the  state;  provided,  that  notwithstanding  anything  con- 
tained in  this  or  any  other  section  of  this  constitution,  the  leg- 
islature shall  have  the  power  to  grant  aid  to  institutions  con- 
ducted for  the  support  and  maintenance  of  min9r  orphans,  or 
half  orphans,  or  abandoned  children,  or  aged  persons  in  indi- 
gent ciremm stances— such  aid  to  be  granted  by  a  uniform  rule, 
and  proportioned  to  the  number  of  inmates  of  such  respective 
institutions;  provided  further,  that  the  state  shall  have  at  any 
time,  the  right  to  inquire  into  the  management  of  such  insti- 
tutions; provided  further,  that  whenever  any  county,  or  city 
and  county,  or  city  or  town  shall  provide  for  the  support  of 
minor  orphans,  or  half  orphans,  or  abandoned  children,  or 
aged  persons  iu  indigent  circumstances,  such  county,  city  and 
county,  city,  or  town  shall  be  entitled  to  receive  the  same  pro 
rata  appropriations  as  may  be  granted  to  such  institutions  un- 
der church  or  other  control.  An  accurate  statement  of  the 
receipts  and  exi>enditures  of  public  moneys  shall  be  attached 
to  and  published  with  the  laws  at  every  regular  session  of  the 
legislature. 

Const.  1849,  Art,  IV,  Sec.  23. 

The  state  possesses  power  to  appropriate  funds  for 
the  celebration  of  the  anniversary  of  important 
events,  and  may  confer  such  power  on  municipal 
corporations.  The  appropriation  $300,000.00  to  erect 
buildings  and  maintain  exhibit  at  the  world's  fair 
Columbian  exposition,  and  providing  such  appro- 
priation be  disbursed  through  a  commission  to  be 
appointed  by  the  governor,  was  not  unconstitutional. 
Daggett  V.  Oolgan,  92  Cal.  53. 
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Where  there  is  no  other  valid  objection  against  an 
act  of  the  legislature  appropriating  public  znoney, 
it  is  sufficient  for  the  act  to  state  that  officers  thereby 
appointed  shall  receive  a  salary  of  two  thousand  dol- 
lars per  annum,  payable  monthly  out  of  any  money 
in  the  state  treasury  not  otherwise  appropriated, 
without  the  language  ** there  is  hereby  appropriated 
the  sum,"  etc.  When  the  legislature  has  clearly  in- 
dicated its  will  as  to  the  claim  which  is  to  be  paid, 
and  the  fund  from  which  it  is  to  be  paid,  the  consti- 
tutional requirement  is  satisfied,  and  no  particular 
form  of  words  is  essential  to  make  the  appropriation 
valid.  The  act  of  1889,  (Stat.  p.  421)  providing  for 
the  appointment  of  three  engineers  as  examining 
commissioners  of  rivers  and  harbors,  and  fixing  a 
salary  of  $2400.00  per  annum  for  each,  payable 
monthly,  and  traveling  expenses,  to  be  paid  out  of 
smy  money  in  the  state  treasury  not  otherwise  appro- 
priated, designates  with  sufficient  clearness  the 
amount  to  be  paid  and  the  fund  from  which  it  shall 
be  drawn  to  constitute  an  appropriation.  Humbert 
V.  Dunn,  84  Cal.  57. 

It  is  a  general  custom,  but  not  universal  in  this 
state,  in  passing  appropriation  bills  to  employ  the 
words  **appropriated  out  of  any  money  in  the  treas- 
ury not  otherwise  appropriated;"  but  neither  in  the 
constitution  nor  the  codes  is  there  any  require- 
ment that  such  act  shall  specify  the  fund  out  of 
which  the  appropriation  shall  be  paid,  nor  is  such 
specification  usual.  The  act  of  March  14,  18S9, 
(Stats,  p.  149)  appropriating  the  sum  of  $100,000  for 
the  support  and  maintainance  of  the  mining  bureau, 
is  sufficiently  specific,  and  is  not  void  because  it  fails 
to  designate  on  what  fund  the  warrant  is  to  be 
drawn.    ProU  v.  Dunn,  80  Cal.  220. 

The  act  of  March  15, 1883,  (Penal  Code,  Sec.  1388) 
providing  for  suspension  of  judgment  against  crim- 
inal minors,  and  for  their  commitment  to  non-secta- 
rian charitable  institutions,  and  authorizing  the 
court  to  direct  the  payment  of  a  limited  sum  out  of 
the  county  treasury  of  the  county  where  such  crimi- 
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nal  proceedings  are  pending  in  favor  of  the  institu- 
tion to  which  the  minor  is  so  committed,  is  within 
the  police  powers  of  the  state  and  does  not  involve 
any  unconstitutional  appropriation.  If  the  minor 
be  sent  to  the  county  jail  its  expense  would  also  be  . 
paid  from  the  same  treasury.  Boys'  and  Girls'  Aid 
Society  v,  Reis,  71  Oal.  627. 

The  act  of  1883,  (Stats,  p.  380)  providing  for  the 
sum  of  $100  to  be  paid  to  private  institutions  main- 
taining as  many  as  ten  aged  indigent  persons,  ren- 
dered the  provisions  of  the  constitution  self  execut- 
ing as  to  such  aid  in  favor  of  counties,  cities,  towns, 
etc;  and  said  cities,  counties,  towns,  etc.,  because 
entitled  to  the  same  pro  rata  whether  they  main- 
tained as  many  as  ten  such  persons,  or  more,  or 
whether  they  were  maintained  in  one  building  or 
not.  County  of  Yolo  v.  Dunn,  77  Cal.  133,  following 
San  Francisco  V.  Dunn,  69  Cal.  73. 

Where  money  has  been  drawn  from  the  treasury 
without  authority  of  law  it  can  be  recovered  back 
again.    People  v.  Chapman,  61  Cal.  263. 

Section  23.  The  members  of  the  legislature  shall  receive  for 
their  services  a  per  diem  and  mileage,  to  be  fixed  by  law,  and 
paid  out  of  the  public  treasury;  such  per  diem  shall  uot  ex- 
ceed eight  dollars,  and  such  mileage  shall  uot  exceed  ten 
cents  per  mile,  and  for  contingent  expenses  not  exceeding 
twenty-flve  dollars  for  each  session.  No  increase  in  compen- 
sation or  mileage  shall  take  effect  during  the  term  for  which 
the  members  of  either  house  shall  have  been  elected,  and  the 
pay  of  no  attache  shall  be  increased  after  he  is  elect  d  or  ap- 
pointed. 

Const.  1849,  Art.  IV,  Sec.  24. 

Section  24.  Every  act  shall  embrace  but  one  subject,  which  ^^^  86 
subject  shall  be  expressed  in  its  title.  But  if  any  subject  120  878 
shall  be  embraced  in  an  act  which  shall  not  be  expressed  in 
its  title,  such  act  shall  be  void  ouly  as  to  so  much  thereof  as 
shall  not  be  expressed  in  its  title.  No  law  shall  be  revi  ed  or 
amended  by  a  reference  to  its  title;  but  iu  such  case  the  act 
levised  or  section  amended  shall  be  re-enacted  and  published 
at  length  as  revised  or  amended;  and  nil  laws  of  the  state  of 
California,  and  all  oflScial  writings,  and  the  executive,  legisla- 


CONSTITUTION  1879  66 

tivc  and  judicial  proceedings  shall  be  conducted,  preserved 
and  published  in  no  other  then  the  English  language. 

Const.  1849,  Art.  IV,  Sec.  25. 

The  amendment  of  a  statute  does  not  have  the 
effect  of  repealing  it.  A  second  amendment  to  the 
same  statute  without  referring  to  the  first  amend- 
ment operates  as  an  amendment  of  the  statute  as  it 
then  exists.  So  held  with  reference  to  the  amend- 
ment of  the  "Vrooman  Act"  of  1893,  (Stats,  p.  172) 
which  refers  to  the  original  act  of  1885,  without  re- 
ferring to  it  as  amended  in  1889.  Fletcher  v,  Prather, 
36  Pac.  Rep.  658. 

And  the  amendment  of  section  2619  Political  Code, 
by  act  of  March  30,  1874,  (Amended  Codes,  p.  116) 
by  striking  out  the  words  ''all  roads  used  as  such  for 
a  period  of  five  years,"  repealed  said  clause  as  to  the 
whole  state,  although  the  amending  act  provided  in 
terms  that  the  amendment  should  apply  only  to  cer- 
tain counties  in  the  state.  Huffman  v.  Hall,  36  Pac. 
Pac.  417. 

The  subject  of  the  Bank  Commissioners'  Act, 
(Stats.  1877-8,  p.  740  and  amendment;  Stats.  1887-8 
p.  90)  is  sufficiently  expressed  in  its  title.  It  is  not 
necessary  that  the  title  of  the  act  should  embrace 
an  abstract  of  its  contents.  (Abeel  v.  Clark,  84  Cal. 
226.  Ex  parte  Liddell,  93  Cal.  633.)  People  v,  Supe- 
rior Court,  100  Cal.  105. 

The  act  of  March  14,  1889,  (Stats,  p.  168)  provid- 
ing for  street  improvements,  and  making  the  war- 
rant, assessment,  etc.,  prima  facie  evidence  of  the 
regularity  and  correctness  of  assessments,  does  not 
contain  more  than  is  expressed  in  its  title.  Dowling 
v.  Conniff,  36  Pac.  Rep.  1034,  approving  McDonald 
v.  Conniff,  99  Cal.  386,  and  Perine  v.  Erzgraber,  36 
Pac.  Rep.  585. 

The  act  of  March  6,  1889,  (Stats,  p.  70)  relating  to 
opening,  widening,  etc.,  of  streets  expresses  more 
in  its  title  than  is  required  by  the  constitution,  and 
is  a  valid  general  law.  Davies  v.  City  of  Los  Angeles, 
86  Cal.  43. 

The  county  government  act,  1883,  (Stats,  p.  300) 
sufficiently  expresses  subject  in  its  title.  Orange  Co. 
V.  Harris,  97  Cal.  600. 
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The  title  of  the  county  government  act  of  1883, 
(Stats,  p.  299)  **to  establish  a  uniform' system  of 
county  and  township  government"  embraces  but  one 
subject,  and  that  subject  is  sufficiently  expressed  in 
the  title.    Longan  t>.  County  of  Solano,  65  Cal,  122. 

The  point  was  raised  in  Leonard  v.  January,  56 
Oal.  1,  that  the  title  of  the  act  of  April  27, 1880,  (Stats. 
p.  527)  known  as  the  county  government  act,  amend- 
ing and  repealing  section  4000  and  others  of  the  Po- 
litical Code,  did  not  express  the  subject.  Other  ob- 
jections were  also  made  and  the  decision  does  not  in- 
dicate whether  all  the  objections  raised,  or  which  of 
them  were  suflScient,  but  the  act  was  declared  un- 
constitutional. 

There  is  but  one  subject  expressed  in  the  title 
of  the  act  of  March  11,  1889,  (Stats,  p.  Ill)  entitled 
*'  an  act  to  establish  a  state  reform  school  for  juve- 
nile offenders,  and  to  make  an  appropriation  there- 
for," and  providing  for  the  committal  to  such  school 
of  any  boy  or  girl  between  the  ages  of  ten  and  six- 
teen, who  has  been  convicted  of  an  offense  punish- 
able by  imprisonment  in  the  county  jail  or  peniten- 
tiary, and  for  offenses  punishable  by  imprisonment 
in  the  county  jail,  giving  the  court  discretion  to  com- 
mit the  offender  to  such  jail.  And  although  such  act 
could  have  been  enacted  as  an  amendment  to  the 
Penal  Code,  it  is  not  void.  Ex  parte  Liddell,  93  Oal. 
633. 

An  act  entitled  *'an  act  amendatory  of  an  act  for 
the  better  protection  of  stockholders  in  corpora- 
tions formed  under  the  laws  of  the  state  of  Califor- 
nia, for  the  purpose  of  carrying  on  and  conducting 
the  business  of  mining,"  (Stats.  1874,  p.  866)  re- 
quired monthly  itemized  accounts  or  balance  sheets 
to  be  posted  by  the  directors.  Held,  the  subject  was 
sufficiently  expressed  in  its  title.  Francais  v,  Somps, 
92  Cal.  503.    Citing  People  v.  Parvin,  74  Cal.  552. 

Information  charging  defendant  with  having  in 
his  possession  a  lottery  ticket  and  setting  out  a  copy 
thereof  in  Chinese  characters,  without  a  translation 
or  allegation  of  the  meaning  in  English,  is  defective 
in  substance.    People  v.  Ah  Sum,  92  Cal.  648. 
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Section  cited  on  construction  of  statute  in  Donlon 
V.  Jewett,  88  Cal.  534. 

The  statute  of  1889,  (Stats,  p.  32)  providing  for  a 
''general  '*  vaccination  in  the  state,  and  which,  in 
the  body  thereof  related  only  to  the  vaccination  of 
persons  attending  or  desiring  to  attend  the  public 
schools  is  not  local  or  special  because  applicable  to 
a  class  of  persons,  and  the  subject  thereof  is  suffi- 
ciently expressed  in  its  title.  Abeel  v.  Olark,  84  0al. 
226. 

The  provision  about  amending  or  revising  a  law 
by  reference  to  its  title,  applies  clearly  to  acts  re- 
visory or  amendatory  of  former  acts ;  it  does  not  ap- 
ply to  an  independent  act.  When  two  independent 
acts  are  incurably  inconsistent,  the  latter  will  pre- 
vail.   Pennie  v»  Reis,  80  Cal.  266. 

The  title  of  the  act  of  March  7,  1887,  (Stats,  p.  46) 
to  prohibit  tlie  sophistication  and  adiUteration  of 
wine  and  to  prevent  fraud  in  the  manufacture  and 
sale  thereof  embraces  but  one  subject.  However 
numerous  the  sections  of  an  act  may  be,  if  they  can 
be  fairly  considered  as  falling  within  the  subject 
matter  of  the  legislation,  or  as  proper  methods  for 
the  attainment  of  the  end  sought  by  the  act,  there  is 
no  conflict  with  the  constitutional  provisions.  Ex 
parte  Kohler,  74  Oal.  38. 

The  act  of  April  15,  1880,  (Stats,  p.  268)  "to  amend 
section  3481  of  the  Political  Code"  sufficiently  ex- 
presses the  subject  of  the  act  in  the  title.  People  v. 
Parvin,  74  Cal.  549. 

The  acts  of  March  23,  1880,  (Stats,  p.  34)  to  amend 
certain  sections  of  the  Political  Code,  relating  to 
revenue  sufficiently  expresses  the  subject  in  its 
title.    A  title  expressing  the  object  of  an  act  to  be  to 

''amend  section "  of  a  named  code,  "relating 

to"  a  particular  object  treated  of  in  the  body  of  the 
act  is  a  compliance  with  the  constitutional  require- 
ment. S.  F.  &  N.  P.  R.  R.  V.  State  Board  of  Equal- 
ization, 60  Cal.  12. 

The  act  of  April  23,  1880,  (Stats,  p.  389)  to  pro- 
mote drainage  embraces  subjects  not  expressed  in 
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its  title«  The  storage  of  debris  from  ' 'minings  and 
other  operations  "  seems  to  be  the  paramount  ob^ 
ject  of  the  act,  to  promote  drainage  the  subordinate. 
Formerly  this  provision  was  construed  to  be  direc- 
tory. (Washington  v.  Page,  4  Cal.  388*)  It  is  now 
mandatory.  (Section  22,  article  I,  constitution.)  The 
act  is  also  local  by  reason  of  the  provision  in  section 
24  thereof,  requiring  all  money  raised  under  the  act 
to  be  applied  to  the  construction  of  dams  for  im- 
pounding debris  from  the  minxes  specified  and  recti- 
fication of  certain  river  channels.  (Section  25,  arti- 
cle IV,  constitution.)  It  is  further  unconstitutional 
as  containing  a  delegation  of  power.  (Article  III  and 
section  12,  article  XI,  constitution.)  People  v.  Parks, 
58  Cal.  624,  see  concurring  and  dissenting  opinions. 
Doane  v.  Weil.  Id,  334,  decided  on  authority  of  People 
i;.  Parks,   supra. 

The  act  of  April  6, 1880,  (Stats,  p.  313)  for  the  re- 
funding of  county  indebtedness,  although  it  adds 
five  new  sections  to  the  Political  Code,  is  an  inde- 
pendent statute,  and  is  in  no  way  unconstitutional. 
University  of  Oal.  v.  Bernard,  57  GaA,  612. 

Construing  the  object  of  the  act  of  April  16,  1880, 
(Stats,  p.  385)  entitled  **anact  providing  for  appeals 
from  orders  forming  reclamation  or  swamp  land 
districts,"  etc.,  to  be  to  provide  for  original  and  not 
appellate  proceedings,  it  may  be  admitted  (though 
not  decided)  that  the  title  which  states  the  object  of 
the  act  to  be  to  provide  for  appeals,  correctly  ex- 
presses the  object  found  by  construction  in  the  body 
of  the  act,  not  to  be  to  provide  for  appeals,  Bixler'a 
Appeal,  59  Oal.  550. 

As  to  an^r  subject  embraced  in  the  act  and  not  ex- 
pressed in  its  title,  the  act  is  void.  Wood  v.  Elec- 
tion Commissioners,  58  Cal.  561,  565. 

The  act  of  April  2,  1880,  (Stats,  p.  105)  commonly 
known  as  the  ^^Traylor  Act"  is  not  a  re-enactment  of 
section  1617,  as  amended,  of  Political  Code,  and  is 
not  an  amendment  of  the  said  code,  and  its  subject 
is  not  expressed  in  its  title,  Earle  v.  Board  of  Ed- 
ucation, 55  Cal.  489, 

The  provision  of  the  former  constitution  that  a 
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law  should  embrace  but  one  object  which  should  be 
expressed  in  its  title,  was  merely  directory.  (Wash- 
ington V.  F^age,  4  Cal.  388;  Pierpont  v. -Crouch,  10  Id. 
815. )     San  Francisco  v,  S.  V.  W.  W.,  54  Cal.  571. 

The  prohibition  against  local  or  special  laws  only 
applies  to  prospective  legislation.  The  act  of  March 
25,  1874,  (Stats,  p.  614)  defining  powers  and  duties  of 
the  state  board  of  education  of  Nevada  school  dis- 
trict was  valid  when  enacted,  although  section  1593, 
Political  Coc'e,  provided  that  the  number  of  school 
trustees,  "except  where  city  boards  are  otherwise 
authorized  by  law,  shall  be  three/*  The  constitu- 
tion of  1849  did  not  prohibit  local  or  special  legisla- 
tion. (Meade  v.  Watson,  67  Cal.  591;  Ex  parte 
Burke,  59  Cal.  6.)  Nevada  Schoql  Dist.  v,  Shoecraft, 
88  Cal.  372. 

An  examination  of  the  whole  section  shows  con- 
clusively that  the  intention  of  theframersof  the  con- 
stitution and  the  people  in  adopting  it,  was  to  pro- 
hibit the  legislature  from  passing  local  or  special  laws 
which  should  in  anywise  affect  questions  of  taxation, 
or  the  liens  of  taxes,  or  the  practice  in  courts  of 
justice.  All  these  must  be  provided  for  by  general 
and  uniform  law.  People  v,  Cen.  P.  R.  R.  Co.,  83 
Cal.  393. 

Section  300  of  Penal  Code,  as  adopted  in  1872, 
(Sunday  Law)  was  not  a  special  law,  nor  was  it 
otherwise  unconstitutional.  Ex  parte  Burke,  59 
Cal.  6. 

The  legislature  has  the  power  to  determine  the 
number  of  justices  of  the  peace  to  be  elected  in  in- 
corporated cities.  (Article VI,  section  11.)  There  is 
no  limitation  of  this  power  in  article  XI,  nor  section 
25,  article  IV.  Bishop  v.  City  of  Oakland,  58  Cal. 
572. 

The  act  of  April  16,  1880,  (Stats,  p.  313)  for  the 
funding  of  county  indebtedness  is  a  general  law 
and  is  not  special  legislation.  Statutes  should  not  be 
declared  unconstitutional  unless  there  is  a  clear  re- 
pugnance between  the  act  and  the  constitution. 
University  of  Cal.  v,  Bernard,  57  Cal.  612, 
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Section  25.  The  legislature  shall  not  p)*B8  local  oi*  special 
laws  in  any  of  the  foUowinjc  enumerated  cades,  that  is  to 
say: 

FiBHT.  Regulnting  the  jurisdiction  and  duties  of  justices  of 
the  peace,  police  judges  and  of  constables. 

Second.  For  the  punishment  of  crimes  and  misdemean- 
ors. 

Third.    Regulating  the  practice  of  courts  of  justice. 

Fourth.  Providing  for  changing  the  venue  In  civil  or 
criminal  actions. 

Fifth.    Granting  divorces. 

Sixth.    Changing  the  names  of  persons  or  places. 

Seventh.  Authorizing  the  laying  out,  opening,  altering, 
maintaining,  or  vacating  roads,  highways,  streets,  alleys, 
town  plats,  parks,  cemeteries,  graveyards,  or  public  grounds 
not  owned  by  the  state. 

Eighth.  Summoning  and  impaneling  grand  and  petit  ju- 
ries, and  providing  for  their  compensation. 

Ninth.  Regulating  county  and  township  business,  or  the 
election  of  county  and  township  officers. 

Tenth.    For  the  assessment  or  collection  of  taxes*  I  119  521 

Eleventh.  Providing  for  conduciing  elections,  or  desig-  sub.l 
nating  the  places  of  voting,  except  on  the  organization  of  new  ^^^s 
counties*.  120  804 

Twelfth.    Affecting     estates  of  deceased  persons,  minors,      gubi 
or  other  persons  under  legal  disabilities.  121  267 

Thirteenth.  Extending  the  time  for  the  collection  of 
taxes. 

Fourteenth.  Giving  effect  to  invalid  deeds,  wills  or  other 
instruments. 

Fifteenth.  Refunding  money  paid  into  the  state  treas- 
ury. 

Sixteenth.  Releasing  or  extins^uishing,  in  whole  or  in  part 
the  indebtedness,  liability,  or  obligation  of  any  corporation 
or  person  to  this  state,  or  to  any  municipal  corporation 
therein. 

Seventbrnth.  Declaring  any  person  of  age,  or  author- 
izing any  minor  to  sell,  lease  or  encumber  his  or  her  prop- 
erty. 

Eighteenth,  Legalizing,  except  as  against  the  state,  the 
unauthorized  or  invalid  act  of  any  officer. 

Nineteenth.    Granting  to  any  corporation,  association  or   ug  306 


118  306 
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Individaal  any  special  or  excluslte  right,  privilege  or  im^ 
hiunity. 

Twentieth  .    Exempting  property  from  taxation* 

Twenty- FiR8T>    Changing  county  seats. 

TwENiY-^SEcONt).    Restoring    to  citi;tenship   persons   con* 
Vlcted  of  infamous  crimeB* 

TWENTY-THiRt).    Regulating  the  rate  of  Interest  on  money. 

TwENTY-FOURtH.    Authorizing  the  creation,  extension    or 
impairing  of  liens. 

TwknTy-pifth.    Chartering  or  licensing  ferries,  bridges  or 
roads. 

Twenty -SIXTH.    Remitting  fines,  penalties  or  forfeitures. 

Twenty-seventh.    Providing  for  the  management  of  com- 
mon schools. 
118  805        Twenty-eighth.    Creating  oflHces,  or  prescribing  the  pow- 
ers and  duties  of  officers  in  counties,  cities,  cities  and  coun* 
ties,  townships,  election  or  school  districts. 

Twenty -ninth.    Affecting  the   fees  or  salary  of  any  of* 
1^^^   ficer. 

Thirtieth.    Changing  the  law  of  descent  or  succession. 

Thirty-first.    Authorizing  the  adoption  or  legitimation  of 
children. 

Thirty -second.    For  limitation  of  civil  or   criminal  ac- 
tions. 
Bub.33        THiRTY-tHiRD.    In  all  Other  cases  whcre  a  general  law  can 

117  367     be  made  applicable. 

118  m       '^^^  Section  Generally.    A  tax  sale  made  under 
1 119  523   a  local  statute  prior  to  the  adoption  of  this  constitu- 
tion is  not  void  on  the  ground  that    such  law  con- 
travenes the  provisions  of  section  25,  article  IV,  of 
this  constitution.    KoUins  ?;.  Wright,  93  CaK  395. 

The  mode  of  exercising  tbe  power  of  eminent 
domain  is  susceptible  of  being  prescribed  and  gov- 
erned by  general  law  applicable  to  all  persons  alike. 
"While  the  legislature  is  authorized  to  classify  munici* 
pal  corporations  for  the  purpose  of  incorporation 
and  organization,  the  mode  of  exercising  the  right 
of  eminent  domain  must  apply  to  all  alike.  It  is 
unconstitutional  to  discriminate  by  applying  condi- 
tions for  the  exercise  of  this  right  to  cities  of  fifth 
and  sixth  classes,  which  are  not  made  applicable  to 
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all  clcusses.  City  of  Pasadena  r.  Stimson,  91  Cal. 
238. 

It  is  clearly  the  intention  to  emancipate  municipal 
g^ovemxnentsfrom  the  authority  and  control  formerly 
exercised  over  them  by  the  legislature,  and  this  is 
the  more  apparent  from  the  fact  that  a  charter  framed 
by  freeholders  and  ratified  by  the  people  cannot  be 
ajnended  by  the  legislature.  (Sees.  8, 13, 14,  Art.  XI ; 
Sec.  25,  Art.  IV.)     People  v.  Hoge,  55  Cal.  612,  618. 

Paragraph  1.  The  act  of  Marcli  7,  1881,  (Stats,  p. 
75)  creating  an  additional  court,  known  as  the  Police 
Judges  Court,  No,  2,  in  San  Francisco,  is  not  in  con- 
travention of  either  sections  1,  2,  3,  4, 28  or  29,  of  sec- 
tion 25,  article  IV,  constitution.  Ex  parte  Jordan,  62 
Oal.  4fyi. 

Paragraph  2.  The  conBolidation  act  of  San  Fran- 
cisco conferred  ample  power  upon  the  supervisors  to 
pass  an  ordinance  making  it  a  misdemeanor  to  visit 
g^ambling  places,  and  is  not  unconstitutional.  The 
constitution  only  prohibits  the  legislature  from  itself 
passing  such  local  laws.  (Distinguishing  Earle  v. 
Board  of  Education,  55  Cal,  489,  declaring  the  Traylor 
act  unconstitutional,)    Ex  parte  Chin  Yan,  60  Cal,  79. 

Sections  300,301,  Penal  Code,  as  existing  in  1881, 


erfiehl,  55  Cal,  550. 

The  act  of  1878,  (Stats,  p,  953^  providing  lor  sen- 
tence of  persons  convicted  of  felonies  or  misdemean- 
ors to  the  house  of  correction  in  San  Francisco,  ie  not 
special  or  locsil  legislation,  either  as  to  the  punish- 
ment or  as  to  practice  of  courts.  Ex  parte  Lizzie 
Williams,  87  Cal,  78. 

Prior  to  adoption  of  the  present  constitution,  sec- 
tion 340  of  the  Penal  Code  prohibited  pawn  brokers 
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from  demanding  or  receiving  more  than  four  per  cent, 
per  month  as  interest.  By  amendment  of  1881  the 
rate  was  reduced  to  two  per  cent,  per  month.  This 
restriction  was  held  constitutional  as  a  general  law 
applicable  uniformly  to  a  certain  class  of  business, 
under  the  former  constitution,  in  several  cases.  ( Jack*- 
son  V.  Shawl,  and  cases  there  cited,  29  Oal.  267.)  Held, 
the  code  provision  does  not  violate  subdivisions  2  or  23 
of  section  25,  article  IV  of  present  constitution.  Ex 
parte  Lichenstein, 67  Cal.  359. 

Referred  to  in  Ex  parte  Jordan,  62  Cal.  464, 

Paragraph  3.  The  act  of  the  legislature  (Stats. 
1889,  pp.  157, 168)  making  certificate  of  street  assess- 
ment prima  facie  evidence  is  constitutional.  McDon- 
ald V.  Conniff,  99  Oal.  386. 

The  act  of  1871-2,  (Stats,  p.  533)  requiring  plaintiff 
in  an  action  for  slander  to  file  an  undertaking  with 
sureties,  and  which  act  was  passed  at  the  same  ses- 
sion by  which  the  codes  were  adopted,  and  subse- 
quent to  their  adoption,  is  not  repealed  by  the  con- 
stitution, and  is  not  a  local  or  special  law.  Smith  v, 
McDermot,  93  Oal.  421 ;  citing  Ex  parte  Burke,  59  Oal. 
6;  School  Dist.  v.  Shoecraft,  88  Oal.  372. 

The  act  of  March  12, 1885,(Stat8.  p.  114)  to  facilitate 
the  giving  of  bonds  required  by  law,  and  authorizing 
corporations  to  become  sole  sureties  on  bonds  and 
undertakings,  is  a  general  law,  and  is  not  void  as  reg- 
ulating the  practice  of  coxirts  of  justice.  Cramer  v. 
Tittle  72  Cal.  12. 

The  act  of  March  16, 1864,  (Stats,  p.  183)  relating 
to  foreclosing  street  assessments  in  Sacrapento 
provided  that  such  actions  should  be  brought  in  the 
name  of  the  people  of  the  state  of  California.  The  act 
is  constitutional.  The  legislature  had  power  to  reg- 
ulate pleadings  in  that  class  of  actions.  Sullivan  v. 
Mier,  67  Oal.  264.  [The  decision  is  not  controlled  by 
the  present  constitution.] 

Referred  to  in  Ex  parte  Jordan,  62  Cal.  464. 

The  provisions  of  section  3670  Political  Code,  pre- 
Bcribmg  form  of  complaint  to  recover  delinquent 
railroad  taxes  cannot  control  the  provisions  of  the 
Code  of  Civil  Procedure  expressly  devoted  to  the 
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subject  of  pleading;  and  the  sections  3665  to  and  in- 
cluding 3670,  (as  then  existing)  constitute  special  leg- 
islation, discritiiinating  in  the  matter  of  assessing 
and  collecting  railroad  taxes,  regulating  practice  of 
courts  and  exemption  of  property  from  taxation. 
People  V.  C.  P.  R.  R.  Co.,  83  Cal,  393, 

Referred  to  in  Ex  parte  Williams,  87  Cal,  78  and 
Ex  parte  Jordan,  62  Oal,  464, 

Paragraph  4.  Referred  to  in  Ex  parte  Jordan,  62 
Cal.  464, 

Paragraph  7.  A  grant  of  land  to  city  for  nominal 
consideration  used  as  cemetery  on  condition  that  city 
procure  legislative  authority  to  remove  the  bodies  and 
land  then  to  be  devoted  to  purposes  of  ornamental 
square,  etc.,  Heldy  the  condition  precedent  of  procur- 
ing legislative  authority  was  not  void  under  section 
25,  paragraph  7,  since  if  general  legislation  could  not 
be  procured,  i6  simply  made  the  condition  an  im- 
possible one.  City  of  Stockton  v.  Weber,  98  Cal,  433. 

The  road  laws  applicable  to  the  several  counties 
remained  in  force  after  the  adoption  of  the  codes, 
and  are  not  subject  to  the  objection  of  being  8i>ecial 
legislation.  They  were  in  force  before  the  adoption 
of  the  present  constitution,  and  that  instrument 
only  applies  to  statutes  passed  after  its  adoption. 
Meade  v.  Watson,  67  Cal,  591. 

This  provision  does  not  prohibit  the  enactment  of 
a  general  law  under  which  bodies  may  be  removed 
from  cemeteries  or  graveyards.  Stockton  v,  Weber, 
98  Cal,  433,  Under  the  present  constitution  special 
laws  are  prohibited  in  cases  where  a  general  law  can 
be  made  applicable.  City  of  Pasadena  v.  Stimson, 
91  Cal.  249. 

Paragraph  9%  The  act  of  legislature  amending 
county  government  act,  (Stats.  1887,  p,  207)  author- 
izing supervisors  in  counties  of  certain  classes  to 
ai>poixit  deputies  for  county  clerk  and  pay  such  dep- 
uties out  of  county  treasury  was  a  delegation  to 
supervisors  of  legislative  functions  and  impaired  the 
uniform  operation  of  what  should  be  a  general  law, 
Dougherty  v,  Austin,  94  CaU  601,  626;  McFarland 
and  Paterson  J J^  dissenting. 
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The  act  of  March  24, 1876,  (Stats.  1875-6,  p.  461) 
is  not  subject  to  the  objection  that  it  is  an  attempt 
by  special  legislation,  to  deprive  the  supervisors  of 
all  discretion  with  respect  to  a  local  improvement. 
People  v:  Bartlett,67  Oal.  156.  [There  was  no  con- 
stitutional inhibition  of  special  legislation  when  the 
act  of  1876  was  passed.] 

The  act  ov  March  28,  1878,  (Stats,  p.  442)  requiring 
an  applicant  for  saloon  license  in  San  Francisco  to 
first  obtain  consent  of  a  majority  of  the  police  com- 
missioners is  unconstitutional.  Purdy  v.  Sintou,  56 
Cal.  133. 

The  amendment  of  1889,  (Stats,  p.  232)  to  the 
county  government  act  requiring  license  taxes  col- 
lected in  any  incorporated  city  or  town,  under  or- 
dinances of  supervisors,  or  under  Political  Oode,  part 
3,  title  7,  chapter  15,  being  applicable  Jbo  only  coun- 
ties of  a  certain  class,  is  local  and  special  legislation, 
and  violates  section  11,  article  I  of  constitution  and 
paragraphs  9-33  of  article  IV.  County  of  San  Luis 
Obispo  I?.  Graves,  84  Cal.  71. 

Paragraph  10.  Referred  to  in  People  v.  C.  P.  R, 
R.  Co.,  83  Cal.  393. 

Paragraph  11.  The  legislature  may  provide  by 
special  act  for  the  organization  and  fixing  bound- 
aries of  new  counties,  and  by  such  act  provide  for 
submitting  the  question  to  the  electors  of  the  terri- 
tory to  be  embraced  in  the  proposed  new  county  at 
election  to  be  held  for  that  purpose.  People  v, 
McFadden,  81  Cal.  489. 

Paragraph  13.  Referred  to  in  Peoule  v.  C,  P,  R.  R, 
Co.,  83  Cal.  393. 

Paragraph  19.  The  act  of  March  30,  1878,  and 
amendment  (Stats.  1887,  p.  90),  knowm  as  ''Bank 
Commissisoners'  Act,"  is  not  in  contravention  of 
article  IV,  section  25,  sudivision  19,  forbidding  lociil 
or  special  laws  granting  to  any  corporation  special  or 
exclusive  rights,  privileges  or  immunities.  People 
r.  Superior  Co^urt,  100  Cal.  105. 

The  act  of  April  3,  1876,  (  Stats,  p,  792 )  to 
regulate  the  practice  of  medicine  and  conferring 
certain    powers    upon   the    cc^tn mission  to  be    se^ 
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lected  by  the  medical  societies,  is  not  unconfititu^t 
tional.  Ex  parte  Johnson,  62  Cal.  263,  decided  upoa 
authority  of  Ex  parte  Frazer,  54  Cal.  94. 

The  sections  of  the  Political  CJode  relating?  to  etaW 
harbor  commissioxiers  including  sections  2521-25^2, 
as  amended  in  1876  and  1883,  in  delegating  to  tl'ie 
board  power  to  appoint  secretaries,  attorney,  engi- 
neer arid  wharfinger,  fixing  the  term  of  office  of  such 
appointees  and  providing  that  they  may  be  removed 
by  the  board  at  any  time,  after  due  investigation  for 
cause,  are  not  unconstitutio^nal  as  special  legislation 
nor  as  a  delegation  to  the  board  of  legislative  func- 
tions. Ford  V.  Harbor  Commissioners,  81  Cal.  19. 
Beatty,  C.  J.  and  Works  J.,  dissenting. 

Paragraph  20.  Referred  to  in  People  v,  0.  P.  R. 
R,  Co.,  83  Cal.  393. 

Paragraphs?.  The  act  of  April  2,  1880,  (Stats. 
p.  105)  commonly  known  as  the  '*Tra\lor  Act/*  and 
purporting  to  add  a  new  section — 1618 — to  the  Poljt-^ 
ical  Code,  relating  to  salaries  of  teachers  in  cities  of^ 
one  hundred  thousand  inhabitants  or  more,  is  local 
and  unconstitutional.  The  fixing  of  salaries  of  teach- 
ers is  a  part  of  the  management  of  public  schools. 
And  said  act  is  not  an  amendment  of  the  code.  Earle 
«,  Board  of  Education,  55  Cal,  489. 

Paragraph  28.  An  act  of  the  legislature  of  March , 
1889,  (Stats,  p.  148)  amending  former  act  incorporat- 
ing the  city  of  Sacramento,  and  authorizing  the 
police  commissioners  to  appoint  policemen  for  said 
city  not  exceeding  in  number  thirty,  was  a  special 
act  referring  to  that  city  alone  and  operative  no 
where  else.  Fifteen  policemen  were  provided  for 
the  city  under  its  former  incorporation  acts  passed 
prior  to  the  new  constitution.  Held,  that  the  author- 
ization for  thirty  policemen  was  the  creation  of  new 
offices  to  the  extent  of  fifteen,  and  that  the  act  is  to 
this  extent  void,  Farrell  v.  Board  of  Trustees,  85 
Cal.  408. 

The  act  of  March  15,  1889,  (Stats,  p.  62)  creating 
police  court  in  city  and  county  of  San  Francisco,  is 
not  unconstitutional,  its  interest  and  purpose  being 
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to  add  another  judge  to  the  courts  already  existing. 
Ex  parte  Lloyd,  78  Oal.  421. 

Referred  to  in  Ford  v.  Harbor  Commissioners,  81 
Oal.  19,  and  Ex  parte  Jordan,  62  Cal.  464. 

Paragraph  29.  The  provision  of  the  county  gov- 
ernment act,  (Sec.  235,  Stats.  1893,  p.  512)  authoriz- 
ing supervisors  to  ascertain  the  number  of  people  in 
the  old  county  after  a  new  county  has  been  created 
therefrom,  for  the  purpose  of  ascertaining  to  what 
class  said  old  cotinty  then  belongs,  is  not  a  grant  of 
legislative  power  to  the  supervisors,  and  the  ascer- 
tainment of  such  fact  is  not  legislation,  hence  does 
not  contravene  the  provision  prohibiting  special  leg- 
islation concerning  fees  of  (^cers.  Kumler  v.  Su- 
pervisors, opinion  filed  July  21, 1894. 

Where  an  act  affecting:  salary  or  compensation  of 
an  oflScer  is  not  void  on  its  face,  the  court  will  not 
look  into  evidence  aliunde  to  determine  its  invalidity. 
Kankin  v.  Colgan,  92  Oal.  606,  citing  Stevenson  v, 
Oolgan,  91  Cal.  649. 

The  act  of  March  14,  1891,  (Stats,  p.  106)  re-ad- 
justing and  reducing  salaries  of  officers  in  counties 
of  thirty -fifth  class  is  not  a  special  or  local  law ;  it  is 
applicable  to  all  counties  of  a  class  as  made  or  au- 
thorized by  the  constitution.  Cody  v.  Murphj',  89 
Oal.  522,  distinguishing  Miller  v,  Kister,  68  Oal.  142, 
and  citing  People  v,  Henshaw,  76  Oal.  444;  Longan 
V.  County  of  Solana,  65  Oal,  125;  Thomason  t>.  Ash- 
worth,  73  Oal.  73. 

There  being  no  act  in  force  providing  for  salary  of 
supreme  court  reporter  for  the  period  from  January 
Ito  July  1,1888,  it  was  competent  for  the  legisla- 
ture in  1883  to  pass  an  act  providing  comi)en8ation 
for  that  officer  during  said  period.  Smith  v.  Dunn, 
64  Cal.  164. 

A  municipal  charter,  approved  by  the  legislature, 
could  not  provide  for  increase  of  the  salary  of  the 
Justice  of  the  peace  of  the  city  of  Stockton,  by  add- 
ing to  that  office  the  duties  theretofore  performed  by 
the  city  police  justice.  First,  because  the  legisla- 
ture could  not  increase  the  salary  of  the  city  justice 
during  his  term,  and  second,  such  legislation  could 
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not  be  accomplished  by  a  special  or  local  law.  Mil- 
ner  v»  Reibenstein,  85  Cal.  393. 

Numerous  cases  involving  local  legislation  with 
reference  to  salaries,  etc.,  are  collected  under  section 
11,  article  I,  but  for  convenience  the  following  are 
given  with  reference  to  paragraph  29,  this  section. 
People  V.  Chapman,  61  Oal.  263;  Miller  v.  Kister,  68 
/d.  142;  Longan  v.  County  of  Solano,  65  Id,  125; 
Thomason  v.  Ash  worth,  73  Id.  73.  People  v,  Hen- 
shaw,  76  /d.444;  Cody  v.  Murphy,  89 /cf.  522;  Home 
for  Inebriates  v.  Reis,  95  Id,  149. 

The  prohibition  extends  to  the  passing  of  any 
local  or  special  law  creating  offices,  or  prescribing 
the  duties  or  powers  of  oflScers  in  counties,  or  affect- 
ing the  fees  or  salary  of  any  officer.  People  v,  Fer- 
guson, 65  Cal.  288.  It  seems  that  section  1206  C.  C. 
P.  relating  to  claims  of  laborers,  etc.,  in  cases  of 
executions  and  attachments  does  not  conflict  with 
any  of  the  provisions  of  this  section.  Mohle  v, 
Tschirch,  63  Oal.  381. 

Referred  to  in  City  of  Pasadena  v.  Stimson,  91  Cal. 
249,  and  County  San  Luis  Obispo  sp.  Graves,  84  Cal. 

71- 

Sbction  26.  The  legislature  shall  have  no  power  to  author-I  119  46S 
ize  lotteries  or  gift  enterprises  for  any  purpose,  and  shall  pass 
\aw»  to  prohibit  the  sale  in  this  state  of  lottery  or  gift  enter- 
prise tickets,  or  tickets  in  any  scheme  in  the  nature  of  a  lot- 
tery. The  legislature  shall  pass  laws  to  regulate  or  prohibit 
the  buying  and  selling  of  the  shares  of  the  capital  stock  of  cor- 
porations in  any  stock  board,  stock  exchange,  or  stock  market 
under  the  control  of  any  association.  All  contracts  for  the 
sole  of  shares  of  the  capital  stock  of  any  corporation  or  asso- 
ciation, on  margin  or  to  be  delivered  at  a  future  day,  shall  be 
void,  and  any  money  paid  on  such  contracts  may  be  recovered 
by  the  party  paying  it  by  suit  in  any  court  of  competent  juris- 
diction. 

Const.  1849,  Art.  IV,  Sec.  27.     (Lottery.) 
In  action  to  recover  money  alleged  to  be  have  been 
given  brokers  to    be  used  in  buying  and  selling 
wheat,  the  lower  court  found  all  allegations  of  com- 
plaint untrue  and  all  allegations  of    answer    true. 
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Held^  it  appearing  that  appellant  was  not  an  innocent 
party  to  the  transaction,  and  being  in  pari  delicto, 
the  law  leaves  her  where  it  finds  her.  Wymans  v. 
Moore,  opinion  filed  June  26,  1894. 

An  agreement  between  stock  broker  and  his  customer 
by  which  the  broker  agrees  to  buy  stocks  for  the  cus- 
tomer, the  broker  advancing  money,  and  charging 
commissions  and  interest  on  money  advanced  and 
holding  stocks  purchased  as  security,  the  customer 
receiving  or  being  charged  with  the  difference  be- 
tween the  buying  and  selling  price  of  the  stocks,  is  a 
contract  for  sale  of  stocks  on  margin,  and  land  con- 
veyed by  the  customer  to  secure  the  broker  for  ad- 
vances made  by  the  broker  may  be  recovered  in  an 
action  therefor.  Cashraan  v.  Root,  89  Cal.  374.  Ap- 
proved in  Wetmore  v,  Barrett,  et  al,,  opinion  filed 
June  26,  1894.  Also  approved  in  Sheehy  v,  Shinn, 
opinion  filed  June  29, 1894.  In  the  concurring  opin- 
ion of  McFarland,  J.  it  is  said,  "The  judiciary  cannot 
avoid  the  consequences  of  a  provision  of  constitu- 
tional law  which  allows  a  party  to  a  contract  to  profit 
by  it  as  long  as  it  pays,  and  to  repudiate  it  by  boldly 
ignoring  his  solemn  obligations  as  soon  as  it  begins 
to  show  loss." 

A  contract  between  brokers,  whereby  one  agrees 
to  purchase  and  sell  stock  on  account  of  the  other, 
advancing  money  and  paying  assessments,  is  not 
prohibited  by  this  section ;  it  was  not  a  case  of  sale. 
Kutz  V,  Fleisher,  67  Oal.  93. 

Under  this  section  the  legislature  is  prohibited 
from  authorizing  lotteries  for  any  purpose,  and  the 
section  is  mandatory  upon  it  to  pass  laws  prohibiting 
the  sale  of  tickets  for  anything  in  the  nature  of  a  lot- 
tery. Sections  319  to  326,  Penal  Code,  and  the  or- 
dinance of  San  Francisco  making  it  a  misdemeanor 
for  any  one  to  have  a  lottery  ticket  in  his  possession 
are  in  consonance  with  this  mandate.  All  such  laws 
should  have  a  liberal  construction  with  a  view  to 
carry  out  the  constitutional  policy.  Collins  v.  Lean, 
68  Cal.  284. 
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Section  27.  When  a  congressional  district  shall  be  composed 
of  two  or  more  counties,  it  shall  not  t>e  separated  by  nny  county 
belonging  to  another  district.  No  coianty,  or  city  and  county, 
shall  be  divided  in  forming  u  congressional  district  so  as  to 
attach  one  portion  of  a  county,  or  city  and  county,  to  another 
county,  or  city  and  couuty,  except  in  cases  where  one  county* 
or  city  and  county,  has  more  population  than  the  ratio  required 
for  one  or  more  congressmen;  but  the  legislature  may  divide 
any  county,  or  city  and  county,  into  as  many  c*)ngre8sionaI 
districts  as  it  may  be  entitled  to  by  law.  Any  couuty,  or  city 
and  county,  containing  a  population  greater  than  trie  number 
required  for  one  congressional  district,  shall  be  formed  iuto  one 
or  more  congressional  districts,  according  to  the  population 
thereof,  and  any  residue,  after  formiug  such  district  ordistricts, 
shall  be  attached  by  compact  adjoining  assembly  districts,  to  a 
contiguous  couuty  or  counties,  and  form  a  congressional  dis- 
trict. In  dividing  a  county,  or  city  and  county,  into  congres- 
sional districts,  no  assembly  district  shall  be  divided  so  as  to 
form  a  part  of  more  than  one  congressional  district,  and  every 
such  congressional  district  shall  be  composed  of  compact  con- 
tlguous  assembly  districts. 

Const.  1849,  Art.  IV,  Sec.  30. 

Section  28.  In  all  elections  by  the  legislature  the  members 
thereof  shall  vote  viva  voce,  and  the  votes  shall  be  entered  on 
the  journal. 

Const.  1849,  Art.  IV,  Sec.  38. 

This  section  is  referred  to  in  Oakland  Pav.  Go.  v. 
Hilton,  69  Cal.  512,  where  it  is  said  to  be  mandatory 
that  an  actual  entry  in  the  minutes  should  be  made 
of  such  matters  as  are  directed  to  be  entered  in  sec- 
tions 10, 15, 16,  28  of  this  article.  In  People  v,  Dunn, 
80  Cal.  211,  it  is  said,  the  question  as  to  the  power  of 
the  court  to  go  behind  the  enrolled  bill  in  order  to 
determine  from  the  journals  of  the  two  houses  wheth- 
er the  bill  was  properly  passed  or  not  is  not  presented, 
but  it  is  decided  that  the  position  that  every  act  not 
shown  by  the  journals  to  have  taken  place  must  be 
presumed  not  to  have  been  done,  is  not  tenable.  See 
cases  given  under  section  15,  this  article. 

Section  29.  The  general  appropriation  bill  shall  contain  no 
Item  or  Items  of  appropriation  other  than  such  as  are  required 
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to  pay  the  salaries  of  the  state  oflScers,  the  expenses  of  the  gov- 
ernment, and  of  the  institutions  under  the  exclusive  control 
and  management  of  the  state. 

The  act  of  March  13,  1883,  (Stats,  p.  292)  making 
appropriation  for  salary  of  Supreme  Court  reporter 
is  valid.     Smith  v.  Dunn,  64  Cal.  164. 

That  no  money  can  be  drawn  from  the  treasury 
except  in  consequence  of  appropriation  made  by  law, 
and  warrant  of  controller,  and  that  when  drawn 
without  authority  of  law,  it  may  be  recovered  back. 
People  V.  Chapman,  61  Cal.  263.     (Sec.  22,  Art.  IV.) 

The  act  of  March  14,  1889,  (Stats,  p.  149)  appropri- 
ating one  hundred  thousand  dollars  to  maintain  a 
mining  bureau  is  constitutional.  ProU  v,  Dunn,  80 
Cal.  220.     (Sec.  22,  Art.  IV.) 

Section  80.  Neither  the  legislature,  nor  any  county,  city  and 
county,  township,  school  district,  or  other  municipal  corpora- 
tion, shall  ever  make  an  appropriation,  or  pay  from  any  public 
fund  whatever,  or  grant  anything  to  or  in  aid  of  any  religious 
sect,  church,  creed,  or  sectarian  purpose, or  help  to  support  or 
sustain  any  school,  college,  university,  hospital,  or  other  insti* 
tution  controlled  by  any  religious  creed,  church,  or  sectarian 
denomination  whatever;  nor  shall  any  grant  or  donation  of 
personal  property  or  real  estate  ever  be  made  by  the  state,  or 
any  city,  city  and  county,  town,  or  other  municipal  corpora- 
tion for  any  religious  creed,  church,  or  sectarian  purpose  what- 
ever; provided,  that  nothing  in  this  section  shall  prevent  the 
legislature  granting  aid  pursuant  to  section  twenty-two  of  this 
article.     , 

118  546  '"      Section  31.    The  legislature  shall  have  no  power  to  give  or 
^'^      to  lend,  or  to  authorize  the  giving  or  lending,  of  the  credit  of 
f  the  state,  or  of  any  county,  city  and  county,  city,  township,  or 

other  political  corporation  or  subdivision  of  the  state  now  ex- 
isting, or  that  may  be  hereafter  established,  in  aid  of  or  to 
any  person,  association,  or  corpo  ration,  whether  municipal  or 
otherwise,  or  to  pledge  the  credit  thereof,  in  any  manner 
whatever,  for  the  payment  of  the  liabilities  of  any  individual, 
association,  municipal  or  other  corporation  whatever;  nor 
shall  it  have  power  to  make  any  gift,  or  authorize  the  making 
of  any  gift,  of  any  public  money  or  thing  of  value  to  any  Indi- 
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Tidiial,  municipal  or  other  corporation  whatever;  provided 
that  Dothiug  in  this  section  shall  prevent  the  legislature  grant- 
ing aid  pursuant  to  section  twenty-two  of  this  article;  and  it 
shall  not  have  power  to  authorize  the   state,  or  any  political 
suhdi vision  thereof,  to  suhscribe  for  stock,  or  to  become  a  y 
stockholder  in  any  corporation  whatever. 

Courts  take  judicial  notice  of  fact  that  under  stat- 
utory requirements,  all  contracts  for  street  improve- 
ments in  San  Francisco  contain  express  conditions 
that  in  no  case  will  that  municipality  be  liable  for 
any  portion  of  expense  of  said  work,  or  any  delin* 
quency  of  persons  or  property  assessed.  IJeld^  the 
act  of  1891,  (Stats,  p.  513)  directing  supervisors  to 
pay  one  0.  an  amount  unpaid  on  contracts  for  im- 

Erovement  of  public  streets  for  which  he  has  not 
een  able  to  obtain  compensation  according  to  the 
mode  of  procedure  in  such  cases  made  and  provided 
by  statute,  shows  on  its  face  a  gift  of  public  money 
and  is  void.  Gonlin  v.  Board  of  Supervisors,  99  Oal. 
17. 

A  legislative  appropriation  for  the  benefit  of  sufr- 
erers  by  the  Tia  Juana  flood,  is  upon  its  face  a  gift 
and  void.    Patty  t?.  Colgan,  97  Oal.  251. 

Where  an  act  of  the  legislature  does  not  show  upon 
its  face  that  it  appropriates  money  as  a  g^ift,  evi- 
dence aliunde  will  not  be  received  on  petition  for 
mandate  for  the  purpose  of  determining  that  it  is 
intended  as  a  gift.  Stevenson  v,  Colgan,  91  Cal.  649. 
And  when  such  act  purports  only  to  provide  com- 
pensation for  an  officer,  evidence  aliunde  will  not 
be  received  to  show  that  the  appropriation  is  for  a 
prohibited  purpose.  Rankin  t'.  Colgan,  92  Cal.  606. 
In  passing  upon  the  constitutionality  of  a  statute, 
only  the  facts  appearing  upon  the  face  thereof,  to- 
gether with  such  matter  as  is  taken  judicial  notice 
of,  will  be  considered;  and  averments  of  facts, 
aliunde  in  the  pleadings  will  not  be  considered. 
After  the  occurrence  of  an  injury  to  a  servant  of 
the  state j  the  state  cannot  assume  liability  therefor. 
It  might  assume  such  liability  by  a  general  law  en- 
acted prior  to  such  injury.  A  statute  appropriat- 
ing money  to  an  individual  in  payment  of  a  claim  for 
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The  act  of  March  4,  1889,  (Stats,  p.  56)  providing 
a  police  relief  and  pension  fund,  does  not  grant  ex- 
tra compensation.    Pennie  v,  Reis,  80  Oal.  266. 

A  resohition  of  the  senate  making  an  extra  allow- 
ance to  pages,  porters,  watchmen,  etc.,  for  services 
already  performed,  is  void,  either  as  a  gift  or  as 
extra  compeiisatioii.  Robinson  v.  Dunn,  77  Cal. 
473. 

The  act  of  April  23,  1880,  (Stats,  p.  389)  to  pro- 
mote drainage,  was  declared  unconstitutional  in 
People  V.  Parks,  58  Oal.  624.  Claims  against  the 
state  having  been  justly  incurred  under  said  act, 
prior  to  its  being  held  unconstitutional,  the  legisla- 
ture had  power  to  pass  the  act  of  March  10,  1885, 
(Stats,  p.  78)  appropriating  money  to  pay  said  claims. 
Miller  v,  Dunn,  72  Cal.  462. 

A  contract  between  the  supervisors  and  a  district 
attoruey,  by  which  the  latter  is  engaged,  for  a  com- 
penpation,  to  attend  to  a  suit  against  the  county 
wliich  is  to  be  tried  after  his  term  of  office  expires, 
and  in  another  county,  is  not  an  allowance  of  extra 
compensation.  Jones  v.  Morgan,  67  Cal.  308,  and 
see  Smith  v.  Dunn,  64  Oal.  164.  (Par.  29,  Sec.  25, 
Art.  IV.) 

Section  33.  The  legislature  shall  pass  laws  for  the  regu- 
lation and  limitation  of  the  charges  for  services  per-* 
formed  and  commodities  furnished  by  telegraph  and 
gas  corporations,  and  the  charges  by  corporations 
or  individuals  for  storage  and  wharfage,  in  which  there 
is  a  public  use;  and  where  laws  shall  provide  for 
the  selection  of  any  person  or  oflBcer  to  regulate  and  limit 
such  rates;  no  such  person  or  officer  shall  be  selected  by  any 
corporation  or  individual  interested  in  the  business  to  be  reg- 
ulated, and  no  person  shall  be  selected  who  Is  an  officer  or 
stockholder  in  any  such  corporation. 

SscTiON  84.  No  bill  making  an  appropriation  of  money j  ex- 
cept  the  general  appropriation  bill,  shull  contain  more  than 
one  item  of  appropriation,  and  that  for  one  single  and  certain 
purpose  to  be  therein  expressed. 

An  act  (Stats.  1891,  p.  283)  to  encourage  the  culti^ 
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Vail  on  of  ramie,  to  provide  a  bounty  for  ramie  fibre, 
to  make  an  appropriation  therefor,,  to  appoint  a 
state  superintendent  and  make  appropriation  for  his 
salary,  contains  two  distinct  items  of  appropriation, 
for  expressly  different  special  purposes,  and  is  in- 
Valid*  Murray  v.  Colgan,  94  Cal.  436.  The  act  of 
1889,  (Stats,  p.  69)  appropriating  money  for  building 
site  and  erection  thereon  of  home  for  feeble  minded 
children  contains  but  one  item  for  one  purpose. 
People  V,  Dunn,  80  Cal.  211. 

SECtioN  35.  Any  person  who  seeks  to  influence  the  vote  of  a 
member  of  the  legislature  by  bribery,  promise  of  reward,  in- 
timidation, or  any  other  dishonest  means,  shall  be  guilty  of 
lobbying,  which  is  hereby  declared  a  felony;  and  it  shall  be 
the  duty  of  the  legislature  to  provide,  by  law,  for  the  punish- 
ment of  this  crime.  Any  member  of  the  legislature,  who  shall 
be  influenced  In  his  vote  or  action  upon  any  matter  pending 
before  the  legislature  by  any  reward,  or  promise  of  future  re- 
ward, shall  be  deemed  guilty  of  a  felony,  aud  upon  conviction 
thereof,  iu  addition  to  such  punishment  as  may  be  provided 
by  law,  shall  be  disfranchised  and  forever  disqualified  from 
holding  any  office  or  public  trust.  Any  person  may  be  com- 
pelled to  testify  in  any  lawful  investigation  or  judicial  pro- 
ceeding against  any  person  who  may  be  charged  wi  h  having 
committed  the  offense  of  bribery  or  corrupt  solicitatloD,  or 
with  having  been  influenced  in  his  vote  or  action,  as  a  member 
of  the  legislature,  by  reward,  or  promise  of  future  reward,  and 
shall  not  be  permitted  to  withhold  his  testimony  upon  the 
ground  that  it  may  criminate  himself  or  subject  him  to  public 
infamy;  but  such  testimony  shall  not  afterwards  be  used 
against  him  in  any  judicial  proceeding,  except  for  perjury  in 
giving  such  testimony. 

Services  rendered  by  an  attorney  at  law  in  en- 
deavoring to  persude  members  of  the  legislature  to 
vote  or  to  act  favorably  upon  a  bill  introduced  in 
the  interest  of  a  client,  when  no  secret,  unfair, 
or  dishonest  means  are  employed,  is  not  lobbying 
in  the  sense  prohibited  by  the'  constitution.  Folta 
V.  Cogswell,  86  Cal.  542. 
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ARTICLE  V. 

EXECUTIVE  DEPARTMENT. 
Section  1.    The  supreme  executive  power  of  this  state  shall 
be  Tested  lu  a  chief  magistrate,  who  shall  be  styled  the  gov-> 
ernor  of  the  state  of  California. 

Const.  1849,  Art.  V,  Sec.  1* 

See  Stande  v.  Election  Oommissioners,  61  Cal.  322, 
cited  under  Art.  III. 

Skci'ion  2.  The  governor  shall  be  elected  by  the  qnalified 
electors  at  the  time  and  places  of  voting  for  members  of  the 
assembly,  and  shall  hold  his  office  four  years  from  and  after 
the  first  Monday  after  the  first  day  of  January  subsequent  to 
his  election,  and  until  his  successor  is  elected  and  qualified. 

Const.  1849,  Art.  V,  Sec.  2. 

Referred  to  in  Merced  Bank  lu  Rosenthal,  99  Cal. 
39. 

Sections  2, 15,  16,  of  this  article  correspond  with 
sections  2,  16,  17,  of  article  V,  of  former  constitution, 
except  in  certain  particulars.  As  to  vacancy  in  office 
of  governor,  see  People  v.  Whitman,  10  Cal.  45.  Ap- 
proved in  Treadwell  v.  Yolo  Co.,  62  Cal.  569.  Re- 
ferred to  also  in  Barton  v,  Kalloch,  56  Cal.  101. 

Section  3.  No  person  shall  be  eligible  to  the  ofllce  of  gov- 
ernor who  has  not  been  a  citizen  of  the  United  States  and  a 
resident  of  this  state  five  years  next  preceding  his  election, 
and  attained  the  age  of  twenty-five  years  at  the  time  of  such 
election. 

Const.  1849,  Art.  V,  Sec.  3. 
■ 
I       Sectiok  4.    The  returns  of  every  election  for  governor  shall 

'"^^^Ip  aonloA    iiTk  an/I    f.ronami*tiiH  tn    tKo  eexat  f\t    «•*»««■.«.» ~»«~*      jj- 
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nation  of  ramie,  to  provide  a  bounty  for  ramie  fibre, 
to  make  an  appropriation  therefor,,  to  apix)int  a 
state  superintendent  and  make  appropriation  for  his 
salary,  contains  two  distinct  items  of  appropriation, 
for  expressly  different  special  purposes,  and  is  in* 
valid.  Murray  v,  Colgan,  94  CaK  435.  The  act  of 
1889,  (Stats,  p.  69)  appropriating  money  for  building 
site  and  erection  thereon  of  home  for  feeble  minded 
children  contains  but  one  item  for  one  purpose. 
People  V,  Dunn,  80  Cal.  211. 


SkctioK  35.    Any  person  who  seeks  to  influence  the  vote  of  a 
member  of  the  legislature  by  bribery,  promise  of  reward,  in- 
timidation, or  any  other  dishonest  means,  shall  be  guilty  of 
lobbying,  which  is  hereby  declared  a  felony;  and  it  shall  be 
the  duty  of  the  legislature  to  provide,  by  law,  for  the  punish- 
ment of  this  crime.    Any  member  of  the  legislature,  who  shall 
be  influenced  in  his  vote  or  action  upon  any  matter  pending 
before  the  legislature  by  any  reward,  or  promise  of  future  re- 
ward, shall  be  deemed  guilty  of  a  felony,  and  upon  conviction 
thereof,  in  addition  to  such  punishment  as  may  be  provided 
by  law,  shall  be  disfranchised  and  forever  disqualified  from 
holding  any  ottice  or  public  trust.    Any  person  may  be  com- 
pelled to  testify  in  any  lawful  investigation  or  judicial  pro- 
ceeding against  any  person  who  may  be  charged  wi  h  having 
committed  the  offense  of  bribery  or  corrupt  solicitation,  or 
with  having  l>een  influenced  in  his  vote  or  action,  as  a  member 
of  the  legislature,  by  reward,  or  promise  of  future  reward,  and 
shall  not  be  permitted  to  withhold  his  testimony  upon  the 
ground  that  it  may  criminate  himself  or  subject  him  to  public 
infamy;  but  such    testimony  shall  not  afterwards  be  used 

Bgfttnsf:  him  in    anV  iuriinlRl  t\rn/»oa/1i«<r    aryrnn*^*    •««    -...-* *~ 

Henninil^'s  Gonst.  (2nd  od.)  p.  182. 

SErTioN  36.  The  legislature  shall  have  power  to 
establish  a  system  of  state  highways  or  to  declare 
any  road  a  state  highway,  and  to  pass  all  laws  nec- 
essary or  proper  to  construct  and  maintain  the  same, 
and  to  extend  aid  for  the  coDStruction  and  main- 
tenance in  whole  or  in  part  of  any  county  highway. 
[Amendment  adopted  November  4,  190i.] 
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ARTICLE  V. 

EXECUTIVE  DEPARTMENT. 
Section  1.    The  supreme  executive  power  of  this  state  shall 
be  vested  iu  a  chief  magistrate,  who  shall  be  styled  the  gov- 
ernor of  the  state  of  California. 

Const.  1849,  Art.  V,  Sec.  1* 

See  Stande  v.  Election  Oommissionera,  61  Cal.  322, 
cited  under  Art.  III. 

Section  2.  The  governor  shall  be  elected  by  the  qualified 
electors  at  the  time  and  places  of  voting  for  members  of  the 
assembly,  and  shall  hold  his  office  four  years  from  and  after 
the  first  Monday  after  the  first  day  of  January  subsequent  to 
his  election,  and  until  his  successor  is  elected  and  qualified. 

Const.  1849,  Art.  V,  Sec.  2. 

Referred  to  in  Merced  Bank  v.  Rosenthal,  99  Cal. 
39. 

Sections  2, 15,  16,  of  this  article  correspond  with 
sections  2,  16,  17,  of  article  V,  of  former  constitution, 
except  in  certain  particulars.  As  to  vacancy  in  office 
of  governor,  see  People  v.  Whitman,  10  Cal.  45.  Ap- 
proved in  Treadwell  v.  Yolo  Co.,  62  Cal.  569.  Re- 
ferred to  also  in  Barton  v,  Kalloch,  56  Cal.  101. 

Section  3.  No  person  shall  be  eligible  to  the  office  of  gov- 
ernor who  has  not  been  a  citizen  of  the  United  States  and  a 
resident  of  this  state  five  years  next  preceding  his  election, 
and  attained  the  age  of  twenty -five  years  at  the  time  of  such 
election. 

Const.  1849,  Art.  V,  Sec.  3, 

Section  4.  The  returns  of  every  election  for  governor  shall 
be  sealed  up  and  transmitted  to  the  seat  of  government,  di- 
rected to  the  speaker  of  the  assembly,  who  shall,  during  the 
first  week  of  the  session,  open  and  publish  them  in  the  pres- 
ence of  both  houses  of  the  legislature.  The  person  having  the 
highest  number  of  votes  shall  be  governor;  but,  in  case  any 
two  or  more  have  an  equal  and  the  highest  number  of  votes, 
the  legislature  shall,  by  joint  vote  of  both  houses,  choose  one 
of  such  persons  fo  having  an  equal  and  the  highest  number  of 
votes,  for  governor. 

Const.  1849,  Art.  V,  Sec.  4. 
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Section  5.  The  governor  phall  beoommander'ln-chief  of  the 
militia,  the  army  and  navy  of  this  state. 

Const*  1849,  Art»  V,  Sec.  5. 

Section  6.  He  shall  transact  all  executive  business  with  the 
officers  of  government,  civil  and  military,  and  may  require  in- 
formation in  writing  from  the  officers  of  the  executive  depart- 
ment,  upon  any  subject  relating  to  the  duties  of  their  respect, 
ive  oflices. 

Const.  1849,  Art.  V,  Sec.  6. 

Sii'CTioN  7.  He  shall  sec  that  the  laws  are  faithfully  exe- 
cuted. 

Coast.  1849,  Art.  V,  Sec.  7. 

Section  8.  When  any  office  shall,  from  any  cause,  become 
vacant,  and  no  mode  is  provided  by  the  constitution  and  law 
for  filling  such  vacancy,  the  governor  shall  have  power  to  fill 
such  vacancy  by  granting  a  commission,  which  shall  expire  at 
the  end  of  the  next  session  of  the  legislature,  or  at  the  next 
election  by  the  people. 

Const.  1849,  Art.  V,  Sec.  8. 

Where  an  officer  continues  in  the  discharge  of 
duties  after  term  for  which  he  was  appointed  has 
expired,  and  before  the  qualification  of  a  successor, 
there  is  no  vacancy  in  any  sense  which  would 
authorize  appointment  by  governor,  without  consent 
of  the  senate  the  office  must  have  become  vacant. by 
death  or  resignation,  or  by  some  other  event  by 
which  the  duties  of  the  office  are  no  longer  discharged 
before  tiie  governor's  function  of  appointment  is 
called  into  existence.  People  v.  Edwards,  93  Cal.  153. 
See  also  People  v.  Hammond,  66  Cal.  654. 

A  vacancy  by  death  having  occurred  in  office  of 
state  board  of  health,  the  governor  appointed  one 
Tyrrell  to  the  office  for  the  term  of  four  years,  and 
the  latter  duly  qualified  Nov.  19,  1885.  In  January, 
1885,  the  legislature  being  in  session,  the  senate  con- 
firmed this  appointment,  but  the  governor  did  not 
thereafter  issue  any  commission  to  Tyrrell,  who  con- 
tinued to  perform  the  duties  of  the  office,  nor  did  he, 
subsequent  to  confirmation  by  the  senate,  take  any 
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oath  of  office.  On  March  18,  1889,  also  during  recess 
of  the  legislature,  the  governor  appointed  one  Laine 
to  said  office,  and  the  latter  duly  qualified.  Heldf 
the  appointment  of  T.  in  1884  was  in  legal  effect,  only 
to  fill  the  vacancy  then  existing,  the  governor  having 
no  power  to  appoint  for  a  longer  time  than  the  recess 
of  the  legislature,  (Sec.  1000,  Politi(ial  Code)  and  such 
appointment  did  not  require  confirmation  by  senate. 
Under  this  appointment  T.  could  hold  the  office  until 
his  successor  was  duly  qualified.  (Sec.  879,  Political 
Code.)  The  mere  expiration  of  the  term  of  office  does 
not  create  a  vacancy.  Whether  the  announcement  by 
the  governor  to  the  senate  of  his  appointment  of  T. 
and  the  action  of  the  senate  thereon  constituted  an 
appointment  of  T.  as  his  own  successor,  not  decided. 
The  appointment  of  L.  in  1889  was  invalid  because  T. 
was  discharging  duties  of  the  office  under  his  ap- 
pointment which  was  valid  at  least  until  the  end  of 
the  next  session  of  the  legislature,  and  while  there 
was  an  inciunbent  there  was  no  vacancy  to  be  filled 
by  the  governor.  (People  v.Tilton,  37  CaU  614;  Peo- 
ple V.  Bissell,  49  Oal.  407.)  People  v.  Tvrreli,  87  Cal. 
475. 

It  is  said  in  Rosborough  v,  Boardman,67  Cal,  117, 
that  the  enumeration  of  causes  by  which  vacancies 
occur,  contained  in  section  996  Political  Code,  is  ex- 
clusive, and  an  office  does  not  become  vacafit  except 
upon  the  happening  of  one  of  the  events  there  enum- 
erated. Citing  among  other  cases,  People  v.  Bissell, 
49  Id^  411 ;  but  that  authority  contains  the  words 
**or  some  other  event,"  and  Thornton  J.,  concurring 
in  the  Rosborough  decision  (p.  119)  says  ^*there 
may  be  other  cases  where  an  office  becomes  vacant 
in  the  sense  of  the  words  'becomes  vacant*  employed 
in  article  V,  section  S  of  the  constitution,  not  men- 
tioned above  or  defined  in  section  996." 

It  was  the  intent  of  the  present  as  well  as  of  the 
former  constitution  to  limit  the  patronage  of  the 
governor.  Tread  well  v.  Yolo  Co.,  62  Cal,  568,  ap- 
proving People  f.  Mizner,  7  Cal,  519. 


CONSTITUTION  1879  90 

Section  9.  He  may,  on  extraordinary  occasion?,  convene 
the  legislature  by  proclamation,  stating  the  purposes  for 
which  he  has  convened  it,  and  when  so  convened  it  shall  have 
no  power  to  legislate  on  any  subjects  other  than  those  speci- 
fied in  the  proclamation,  but  may  provide  for  the  expenses  of 
the  session  and  other  matters  Incidental  thereto. 

Const.  1849,  Art.  V,  Sec.  9. 

Tne  senate  in  extra  session  may  confirm  an  ap- 
pointment made  by  the  governor;  such  confirmation 
is  not  legislation.    People  v,  Blanding,  63  Cal.  333, 

Section  10.  He  shall  communicate  by  message  to  the  legis- 
lature, at  every  session,  the  condition  of  the  state,  and  recom- 
mend such  matters  as  he  shall  deem  expedient. 

Const.  1849,  Art.  V,  Sec.  10. 

Section  11.  In  case  of  a  disagreement  between  the  two 
houses  with  respect  to  the  time  of  adjournment,  the  governor 
shall  have  power  to  adjourn  the  legrislature  to  such  time  as  he 
may  think  proper;  provided,  it  be  not  beyond  the  time  fixed 
for  the  meeting  of  th  e  next  legislature. 

Const.  1849,  Art.  V,  Sec.  11. 

Section  12.  No  person  shall,  while  holding  any  ofiice  under 
the  United  States  or  this  state,  exercise  the  office  of  governor 
except  as  hereinafter  expressly  provided. 

Const.  1849,  Art.  V,  Sec.  12. 

Section  13.  There  shall  be  a  seal  of  this  state,  which  shall 
be  kept  by  the  governor,  and  used  by  him  ofticially,  and  shall 
be  called  "The  Great  Seal  of  the  State  of  California." 

Const.  1849,  Art.  V,  Sec.  14. 

Section  14.    All  grants  and  commissions  shall  be  in  the 
name  and  by  the  authority  of  the  people  of  the  state  of  Cali- 
fornia, sealed  with  the  great  seal  of  the  state,  signed  by  the 
governor,  and  countersigned  by  the  secretary  of  state. 

Const.  1849,  Art.  V,  Sec.  15. 

Section  15.  A  lieutenant  governor  shall  be  elected  at  the 
same  time  and  places,  and  in  the  same  manner,  as  the  gover- 
nor; and  his  term  of  office  and  his  qualifications  of  eligibility 
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aHiall  also  be  the  same.  He  shall  be  president  of  the  senate, 
bHt  shall  have  only  a  casting  vote  therein.  If,  during  a  va- 
cancy of  the  office  of  governor,  the  lieutenant  governor  shall 
be  impeached,  displaced,  resign,  die,  or  become  incapable  of 
performing  the  duties  of  his  office,  or  be  absent  from  the  state, 
the  president  pro  tempore  of  the  senate  shall  Set  as  governor 
antll  the  vacancy  be  filled  or  the  disability  shall  cease.  The 
lieutenant  governor  shall  be  disqualified  from  holding  any 
other  office,  except  as  specially  provided  in  this  constitution, 
during  the  term  for  which  he  shall  have  been  elected. 

Const.  1849,  Art.  V,  Sec.  16. 

See  cases  cited  under  section  2  of  this  article. 

Section  16.  In  case  of  the  impeachment  of  the  governor, 
or  his  removal  from  office,  death,  inabi lity  to  discharge  the 
powers  and  duties  of  the  said  office,  resignation,  or  absence 
from  the  state,  the  powers  and  duties  of  the  office  shall  de- 
volve upon  the  lieutenant-governor  for  the  residue  of  the 
term,  or  until  the  disability  shall  cease.  But  when  the  gov- 
ernor shall,  with  the  consent  of  the  legislature,  be  out  of  the 
state  in  time  of  war,  at  the  head  of  any  military  force 
thereof,  he  shall  continue  commander-in-chief  of  all  the 
military  force  of  the  stale. 

Const.  1849,  Art.  V,  Sec.  17. 

See  cases  cited  under  sections  one  and  two  of  this 
article. 

Section  17.  A  secretary  of  state,  a  controller,  a  treasurer, 
an  attorney  general  and  a  surveyor  general  shall  be  elected 
at  the  same  time  and  places,  and  in  the  same  manner  as  the 
governor  and  lieutenant  governor,  and  their  terms  of  office 
flhall  be  the  same  as  that  of  the  governor. 

Const.  1849,  Art.  V,  Sec.  18. 

Referred  to  in  Barton  v.  Kalloch,  56  Cal,  101. 

Section  18.  The  secretary  of  state  shall  keep  a  correct  rec- 
ord of  the  official  acts  of  the  legislative  and  executive  de- 
partments of  the  government,  and  shall,  when  required,  lay 
the  same,  and  all  matters  relative  thereto,  before  either 
branch  of  the  legislature,  and  shall  perform  such  other 
duties  as  may  be  assigned  him  by  law. 
Const.  1849,  Art.  V,  Sec.  19, 


CONSTITUTION  1879  92 

Section  19.  The  goverDor,  lieutenant  governor,  secretary  of 
state,  controller,  treasurer,  attorney  general  and  surveyor 
general  shall,  at  stated  times  during  their  continuance  in 
office,  receive  for  their  services  a  compensation  which  shall 
not  be  increased  or  diminished  during  the  term  for  which  they 
shall  have  beerf  elected,  which  compensation  is  hereby  fixed 
for  the  following  officers  for  the  two  terms  next  ensuing  the 
adoption  of  this  constitution,  as  follows:  Governor,  six 
thousand  dollars  per  annum;  lieutenant  governor,  the  same 
per  diem  as  may  be  provided  by  law  for  the  spealcer  of  the  as- 
sembly, to  be  allowed  only  during  the  session  of  the  legisla* 
ture:  the  secretary  of  state,  controller,  treasurer,  attorney 
general  and  surveyor  general,  three  thousand  dollars  each  per 
annum,  such  compensation  to  be  in  full  for  all  services  by 
them  respectively  rendered  in  any  official  capacity  or  employ- 
ment whatsoever  during  their  respective  terms  of  office; 
provided,  however,  that  the  legislature,  after  the  expiration 
of  the  terms  hereinbefore  mentioned,  may,  by  law,dimlnish  the 
compensation  of  any  or  all  of  such  officers,  but  in  no  case  shall 
have  the  power  to  increase  the  same  above  the  sums  hereby 
fixed  by  this  constitution.  No  salary  shall  be  authorized  by 
law  for  clerical  service,  in  any  office  provided  for  in  this  arti- 
cle,  exceeding  sixteen  hundred  dollars  per  annum  for  each 
clerk  employed.  The  legislature  may,  in  its  discretion,  abol- 
jlsh  the  office  of  surveyor  general;  and  none  of  the  officers 
hereinbefore  named  shall  receive  for  their  own  use  any  fees, 
or  perquisites  for  the  performance  of  any  official  duty. 

Const.  1849,  Art.  V,  Sec.  21. 

Referred  to  in  Kirkwood  v,  fcJoto,  87  Oal.  396. 

Section  20.    The  governor  shall  not,'  during  his  term  of 
office,  be  elected  a  senator  to  the  senate  of  the  United  States. 

ARTICLE  VI, 

JUDICIAL  DEPARTMENT, 

119  233     Section  1.    The  Judicial  power  of  the  state  shall  be  vested 

120  401   In  the  senate  sitting  as  a  court  of  impeachment,  in  a  Supreme 

121  267  Court,  Superior  Courts,  justices  of  the  peace,  and  such  in- 

ferior courts  aa  the  legislature  may  establish  in  any  incor* 
porated  city  or  town,  or  city  and  county. 

Const.  1849,  Art.  VI,  Sec.  1. 
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Although  inferior  courts  in  incorporated  cities 
can  only  be  established  by  the  constitution,  and 
their  jurisdiction,  powers  and  duties  must  be  fixed 
by  the  legislature,  still  a  valid  provision  for  filling: 
vacancies  may  be  made  in  a  charter.  And  where  a 
mayor  is  authorized  to  fill  vacancies,  he  may  fill  a 
vacancy  in  the  office  of  justice  of  the  peace.  People 
V.  Sands,  35  Pac.  Rep.  330. 

Police  courts  cannot  be  lawfully  established  by  a 
city  charter  which  is  only  approved  by  a  majority  of 
the  members  elected  to  both  houses  under  section  8, 
article  XI.  Such  courts  can  only  be  established  by 
bill,  as  provided  in  sections  15,  16,  article  IV.  Peo- 
ple V.  Toal,  85  Oal.  333.    Beatty,  0.  J.,  dissenting. 

The  act  of  March  5,  1889,  (Stats,  p.  62)  creating 
the  police  court  in  the  city  and  county  of  San  Fran- 
cisco, is  not  unconstitutional  as  assuming  to  make 
the  former  judges  the  judges  of  a  new  court,  but 
added  to  existing  courts  another  judge.  Ex  parte 
Lloyd,  78  Oal.  421.  [See  also  note  Sec.  25,  Art.  IV, 
Par.  28.J 

It  is  not  unconstitutional  to  apply  the  word 
**court"  to  a  tribunal  presided  over  by  a  police  judge. 
It  is  an  inferior  court,  which  the  legislature  may  es- 
tablish in  any  incorporated  city  or  town,  or  city  and 
countv.  So  held  with  reference  to  commitment  of 
criminal  minors  to  non-sectarian  charitable  institu- 
tions in  pursuance  of  section  1388,  Penal  Code. 
Boys'  and  Girls'  Aid  Society  v.  Reis,  71  Oal.  627. 

A  police  judge  is  a  judicial  officer,  but  he  is  also  a 
municipal  officer.  Ex  ^rte  Henry,  62  Oal.  557. 
•  Justices  of  the  peace  constitute  a  most  important 
part  of  the  judicial  department.  They  are  among 
the  officers  to  be  elected  in  1879,  and  on  even  num- 
bered years  thereafter.  (Section  10,  article  XXII; 
section  20,  article XX.)  Their  numbers,  powers,  and 
duties  and  liabilites  are  to  be  fixed  by  the  legislature. 
(Sees.  1,  11,  article  VI.)  The  amendments  to  Polit- 
ical Oode,  section  1041,  (Amendments  1880,  p.  77)  and 
sections  83,  103,  110,  0.  0.  P.,  (Amendments  1880,  p. 
21)  relating  to  election,  etc.,  of  said  officers  are  valid 
and  constitutional.    Ooggins  v,  Oity  of  Sacramento, 
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59  Cal.  699;  People  v.  Ransom,  58  Id.  559;  Bishop  v. 
Council  of  Oakland,  Id.  572;  Jenks  v.  Same,  Id,  576; 
McGrew  v.  Mayor,  etc.,  55  Id.  611. 

The  act  of  March  12, 1885,  (Stats,  p.  101,  and  Stats. 
1889,  p.  13j  creating  a  commissioii,  and  the  acts 
amendatory  thereof  and  supplementary  thereto,  are 
not  unconstitutional,  as  they  do  not  confer  upon  the 
commission  the  power  to  decide  or  render  judgment. 
People  V.  Hayne.  83  Cal.  111. 

Referred  to  in  relation  to  the  three  departments  of 
government  in  Stande  v.  Election  Commissioners,  61 
Cal.  323,  and  for  the  purpose  of  distinguishing  the 
case  of  People  v,  Toal,  m  Security  Sav.  Bank  v.  Hin- 
ton,  97  Cal.  216,  and  in  dissenting  opinion  of  Fox,  J., 
in  People  v.  Ah  You,  82  Id.  343,  to  the  effect  that  the 
legislature,  as  by  this  section  authorized,  has  provided 
by  general  law  lor  justices'  courts  in  cities,  and  that 
the  **  Whitney  act"  is  unconstitutional  as  special  leg- 
islation, disagreeing  with  decision  in  People  v.  Hen- 
shaw,  73  Id,  507 ;  and  in  Green  v.  Superior  Court,  78 
Id.  557,  as  to  jurisdiction  of  misdemeanors. 

Section  2.  The  Supreme  Court  shall  consist  of  a  chief  Justice 
and  six  associate  justices.  The  court  may  sit  in  departments 
and  in  banic,  and  shall  always  be  open  for  the  transaction  of 
business.  There  shall  be  two  departments,  denominated,  re- 
spectively, department  one  and  department  two.  The  chief 
justice  shall  assign  three  of  the  associate  justices  to  each  de- 
partment, and  such  assignment  may  be  changed  by  him  from 
time  to  time.  The  associate  justices  shall  be  competent  to  sit 
in  either  department,  and  may  iuterchanfl:e  with  each  other  by 
agreement  among  themselves  or  as  ordered  by  the  chief  justice* 
Each  of  the  departments  shall  have  the  power  to  hear  and  de- 
termine causes  and  all  questions  arising  therein,  subject  to  the 
provisions  hereinafter  contained  in  relation  to  the  court  in 
bank.  The  presence  of  three  justices  shall  be  necessary  to 
transact  any  business  in  either  of  the  departments,  except  such 
as  may  be  done  at  chambers,  and  the  concurrence  of  three  jus* 
tices  shall  be  necessary  to  pronounce  a  judgment.  The  chief 
justice  shall  apportion  the  business  to  the  departments,  and 
may,  in  his  discretion,  order  any  cause  pending  before  the  court 
to  be  heard  and  decided  by  the  court  in  bank.    The  order  may 


95  JUDICIAL  DEPARTMENT    Art.  VI,  8eo.  » 

be  made  befora  or  after  judgment  pronounced  by  a  department: 
but  where  a  canse  has  been  allotted  to  one  of  the  departments* 
and  a  judgment  pronounced  thereon,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred  in  by 
two  associate  justices,  and  if  so  made  i|  shall  have  the  effect  to 
vacate  and  set  aside  the  judgment.  Any  four  justices  may, 
either  before  or  after  judgment  by  a  department,  order  a  case  to 
be  heard  in  bank.  If  the  order  be  not  made  within  the  time 
above  limited  the  judgment  sboll  t>e  final.  No  judgment  by  a 
department  shall  become  final  until  the  expiration  of  the  pe- 
riod of  thirty  days  aforesaid,  unless  approved  by  the  chief  jus- 
tice, in  writing,  with  the  concurrence  of  two  associate  justices. 
The  chief  justice  may  convene  the  court  in  bank  at  any  timei 
and  shall  be  the  presiding  justice  of  the  court  when  so  con- 
vened. The  concurrence  of  four  justices  present  at  the  argu- 
ment shall  be  necessary  to  pronounce  a  judgment  in  bank:  but 
if  four  justices,  so  present,  do  not  concur  in  a  judgment,  then 
all  the  justices  qualified  to  sit  in  the  cause  shall  hear  the  argu- 
ment; but  to  render  a  judgment  a  concurrence  of  four  judges 
shall  be  necessary.  In  the  determination  of  causes,  all  decisions 
of  the  court  in  bank  or  in  departments  shall  be  given  in  writ- 
ing, and  the  grounds  of  the  decision  shall  be  stated.  The  chief 
justice  may  sit  in  either  department,  and  shall  preside  when  so 
sitting,  but  the  justices  assigned  to  each  department  shall  select 
one  of  their  number  as  presiding  justice.  In  case  of  the  absence 
of  the  chief  justice  from  the  place  at  which  the  court  is  held, 
or  his  inability  to  act,  the  associate  justices  shall  select  one  of 
their  own  number  to  perform  the  duties  and  exercise  the  poW' 
era  of  the  chief  justice  during  such  absence  or  inability  to  act. 

Const.  1849,  Art.  VI,  Sec.  2. 

Under  the  constitution  of  this  state  there  is  but 
one  Supreme  Court,  and  its  jurisdiction  may  be  exer- 
cised either  in  bank  or  department;  and  in  either 
case  its  exercise  is  of  equal  import.  Its  action  in 
bank  over  the  action  of  a  department  is  supervisory, 
rather  than  appellate.  As  the  constitution  requires 
it  to  be  always  open  for  the  transaction  of  business, 
any  order  that  is  made  by  a  majority  of  the  jiistices 
is  an  order  of  the  court  in  bank,  and  the  exercise,  by 
the  justices,  of  this  supervisory  control  of  the  action 
of  a  department  is  the  action  of  the  court  in  bank. 
Nor  is  it  necessary  for  this  supervisory  jurisdiction  that 
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a  distinct  order  be  made  that  a  cause  be  heard  in  bank. 
An  order  directing  cause  to  be  heard  in  bank  does 
not  imply  that  the  cause  shall  be  re-argued.  Unless 
re-argument  is  ordered  the  cause  may  be  examined, 
modified,  etc.,  without  re-argument.  The  court  has 
entire  control  of  the  case  during  the  thirty  days  next 
after  a  decision  by  a  department.  Niles  v.  Edwards, 
95  Oal.  41. 

In  cases  of  equal  division  among  the  justices  quali- 
fied to  sit  in  any  cause,  a  judgment  of  affirmance 
follows  ex  necessitate  rei.    Luco  v.  De  Toro,  88  Oal.  26. 

Section  45,  0.  0.  P.,  requiring  that  an  order  grant- 
ing a  re-hearing  after  a  judgment  of  the  court  in 
bank  shall  be  in  writing,  signed  by  five  justices,  is 
unconstitutional.  The  court  has  power  to  act  by  a 
constitutional  majority  of  its  members  in  all  cases, 
and  the  legislature  cannot  require  the  concurrence  of 
more  than  a  majority.  In  re  Jessup,  81  Cal.  409, 
Works  J.,  dissenting. 

A  judgment  by  a  department  does  not  become 
final  until  the  expiration  of  thirty  days  thereafter 
unless  the  chief  justice  and  two  associate  justices  ap- 
prove it.  Hog's  Back  Oon.  M.  Co.  v.  New  Basil 
Con.  G.  M.  Co.,  65  Oal.  22. 

That  any  four  justices  ma;^  sit  in-  any  department 
and  the  chief  justice  may  sit  in  either  department 
indicates  that  the  word  "may"  was  intended  to  ex- 
pressly * 'declare"  that  these  clauses  are  not  manda- 
tory, and  no  reason  is  perceived  why  it  was  not  so 
used  and  intended  in  section  16,  article  XII. 
National  Bank  v,  Superior  Court,  83  Cal.  494. 

Although  a  petition  for  re-hearing  had  been  filed 
with  the  clerk  of  the  court  in  Los  Angeles  prior  to 
the  expiration  of  thirty  days,  the  re-hearing  must 
be  denied  because  the  petition  did  not  reach  the 
court  until  one  day  after  the  time  (30  days)  within 
which  an  order  granting  a  re-hearing  could  be  made. 
Durgin  v.  Neale,  82  Cal.  595. 

The  act  of  March  12,  1885,  (Stats,  p.  101,  and 
Stats.  1889,  p.  13)  creating  Supreme  Court  Conunis- 
sioners  are  not  unconstitutional  as  they  do  not  con- 
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fer  on   the  commissioners  the  power  to  decide  or 
render  judgment.    People  v.  Hayne,  83  Oal.  111. 

Section  3.  The  chief  justice  and  the  associate  justices  shnll 
be  elected  by  the  qualified  electors  of  the  state  at  large  at  the 
general  state  elections,  at  the  times  and  places  at  which  state 
officers  are  elected;  and  the  term  of  office  shall  be  twelve 
ytors,  from  and  after  the  first  Monday  after  the  first  day  of 
January  next  succeeding  their  election;  provided,  that  the  six 
associate  justices  elected  at  the  first  election  shall,  at  their  first 
meeting  so  classify  themselves,  by  lot,  that  two  of  them  shall 
gooutofoflSceatthe  end  of  four  years,  two  of  them  at  the  end 
of  eight  years,  and  two  of  them  at  the  end  of  twelve  years, 
and  an  entry  of  such  classification  shall  be  made 
in  the  minutes  of  the  court  in  bank,  signed  by 
them,  and  a  duplicate  thereof  shall  be  filed  in  the 
office  of  the  secretary  of  state.  If  a  vacancy  occur  in  th  3 
office  of  a  justice  the  governor  shall  appoint  a  person  to  hold 
the  office  until  the  election  and  qualification  of  a  justice  to  fill 
the  vacancy,  which  election  shall  take  place  at  the  next  suc- 
ceeding general  election,  and  the  justice  so  elected  shall  hold 
the  office  for  the  remainder  of  the  unexpired  term.  The  first 
election  of  the  justices  shall  be  at  the  first  general  election  after 
the  adoption  and  ratification  of  this  constitution. 

Const.  1849,  Art.  VI,  Sec.  3. 

Articles  III  and  VI  are  controlled  by  section  20  of 
Article  XX,  in  so  far  that  the  terms  of  superior 
judges  shall  begin  on  the  first  Monday  after  the  first 
day  of  January  after  their  election,  it  being  intended 
that  all  officers  of  the  state  should  take  office  on  the 
same  day.    Merced  Bank  v,  Rosenthal,  99  Oal.  39. 

Referred  to  in  People  v.  Hayne,  83  Cal.  112,  and  in 
Barton  v.  Kalloch,  56  Cal.  101. 

Section  4.  The  Supreme  Court  shall  have  appellate  juris-  j  119  438 
diction  in  all  cases  in  equity,  except  such  as  arise  in  justices*  120  569 
courts;  also,  in  all  cases  at  law  which  involve  the  title  or  pos- 
srssiou  of  real  estate,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  or  in  which  the  demand,  exclu- 
sive of  interest,  or  the  value  of  the  property  in  controverey, 
amounts  to  three  hundred  dollars;  also  in  cases  of  forcible 
entry  and  detainer,  and  in  proceedings  in  insolvency,  and  in 


CONSTITUTION  1879  98 

actions  to  prevent  or  abate  a  nuisance,  and  iu  all  such  probate 
matters  as  may  be  provided  by  law ;  also,  in  all  criminal  cases 
prosecuted  by  indictment,  or  information  in  a  court  of  record 
on  questions  of  law  alone.  The  court  shall  also  have  power  to 
issue  writs  of  mandamus,  certiorari,  prohibition,  and  habeas 
corpus  and  all  other  writs  necessary  or  proper  to  the  complete 
exercise  of  its  appellate  jurisdiction.  Each  of  the  justices  shall 
have  power  to  issue  writs  cf  habeas  corpus  to  any  part  of 
the  state,  upon  petition  by  or  on  behalf  of  any  person  iield  in 
actual  custody,  and  may  make  such  writs  returnable  before 
himself,  or  the  Supreme  Court,  or  before  any  Superior  Court 
in  the  state,  or  before  any  judge  thereof. 

Const.  1849,  Art.  VI,  Sec.  4. 

In  an  action  to  recover  one  hundred  dollars  paid 
by  plaintiff  under  an  agreement  that  defendant  would 
locate  plaintiff  on  vacant  government  land,  the 
pleadings  and  record  in  the  justices'  court  did  not 
sufficiently  show  that  the  title  or  right  of  possession 
would  necessarily  be  involved.  Heldy  if  such  ques- 
tion became  involved  the  justice  had  no  jurisdiction 
to  try  it,  and  should  have  certified  the  case  to  the 
Superior  court.  When  defendant  appealed  the  case 
to  the  Superior  Court  on  questions  of  law  and  fact, 
and  on  trial  de  novo  the  question  of  possession  and 
right  of  possession  became  involved  by  evidence  that 
the  land  was  not  vacant  but  w^as  already  occupied 
by  a  third  party,  the  Superior  Court  had  jurisdiction 
of  the  parties  and  original  jurisdiction  of  the  partic- 
ular issue  raised  and  an  appeal  w^ould  lie  from  its 
judgment  to  the  Supreme  Court.  If  the  title  or  pos- 
session is  so  involved  that  it  must  be  decided  in  order 
to  determine  the  case,  the  Superior  Court  has  orig- 
inal, and  the  Supreme.  Court  has  appellate  jurisdic- 
tion whether  the  involution  may  be  said  to  be  merely 
incidental  or  not.  (Copertini  v.  Opperman,  76CaL 
181 ;  Holman  v.  Tavlor,  31  Cal.  341.)  Hart  v.  Car- 
nall-Hopkins  Co.    Opinions  filed  June  16,  1894. 

Where  an  administratrix  is  ordered  imprisoned 
for  contempt  in  refusing  to  pay  a  claim  against  the 
estate,  which  claim  has  been  allowed  by  the  court 
and  ordered  paid,  and  where  the  administratrix  had 
prior  to  ihe  contempt  proceedings  appealed  from  the 
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order  allowing  the  claim ,  Held,  an  appeal  lies  from 
Buch  order,  (section  963  C.  C.  P.)  irrespective  oi  the 
amount  involved,  and  pending  such  appeal  the  ad- 
ministratrix could  not  be  punished  for  contempt  for 
not  paying  the  claim.  Ruggles  v.  Superior  Court, 
Beatty,  C.  J.,  dissenting.  Opinion  filed  June  15, 1894. 

The  greneral  rule  is  well  established  that  appeals 
can  only  be  taken  in  such  probate  proceedings  as  are 
mentioned  in  subdivision  3  of  section  963, 0.  C.  P.  In 
re  Wakerly,  94  Oal.  353.  And  in  all  cases  where  the 
Superior  Court,  sitting  in  probate,  is  authorized  to 
hear  a  motion  for  new  trial,  an  appeal  will  lie  from 
the  order  thereon.  Estate  of  Bauquier,  88  Cal.  303. 
Also,  In  re  Moore,  86  Cal.  59;  In  re  Ohm,  82  Cal.  160. 

No  appeal  lies  from  an  order  of  Superior  Court  re- 
fusing to  remove  an  administrator.  Estate  of  Moore« 
68  Oal.  394. 

There  is  no  appellate  jurisdiction  in  cases  of  con- 
tempt. In  re  Vance,  88  Cal.  262,  approving  Tyler 
V,  Connolly,  65  Cal.  30,  and  Sanchez  v.  Newman,  70 
Id.  210.    See  also,  In  re  Ohm,  82  Cal.  160. 

An  appeal  from  order  of  Superior  Court  dismissing 
proceeding  in  certiorari  and  affirming  judgment  of  a 
justice's  court,  in  a  matter  involving  less  than  three 
hundred  dollars,  will  be  dismissed  by  Supreme 
Court,  though  the  objection  to  jurisdiction  of  this 
court  is  not  raised  by  counsel.  Bienefeld  v.  Fresno 
M.  Co.,  82  Cal.  425. 

The  appellate  jurisdiction  is  not  controlled  by  the 
amount  of  counter-claim  set  up  in  an  answer.  Where 
the  action  is  brought  on  a  money  demand  exceeding 
three  hundred  dollars,  the  ad  damnum  clause  in  the 
complaint  is  the  test  of  jurisdiction.  Lord  v,  Gold- 
berg, 81  Cal.  596. 

An  action  to  try  the  right  to  hold  the  office  of 
member  of  the  board  of  health  of  San  Francisco,  un- 
der sections  802-810,  C.  C.  P.,  is  in  the  nature  of  quo 
warranto,  and  also  embraces  a  money  demand  ex- 
ceeding $300,  since  a  fine  of  $5000  may  be  imposed, 
and  upon  both  grounds  the  Supreme  Court  has  appel- 
late jurisdiction.  (Distinguishing  Houghton's  appeal, 
42 Cal. 36.    People  v.  Perry,  79  Cal.  105.)    As  to  nature 
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of  the  proceeding  in  contested  election  cases  and  ap- 
pellate jurisdiction,  citing  numerous  authorities,  see 
Lord  V,  Dunster,  79  Oal.  477. 

An  action  for  divorce  is  a  case  in  equity.  The  juris- 
diction over  appeals  is  as  broad  as  is  the  original 
jurisdiction  in  matters  of  equity,  and  an  appeal  lies 
to  the  Supreme  Court  from  judgment  of  divorce  ren- 
dered by  Superior  Court.  An  order  allowing  alimony 
and  counsel  fees,  pendente  lite,  is  a  definite  judgment, 
independent  of  the  result  of  the  divorce  proceeding, 
and  is  appealable,  but  being  a  matter  resting  in  the 
discretion  of  the  court  making  the  order,  it  will  not 
be  disturbed  by  the  appellate  court  unless  clearly  a 
palpable  abuse  of  discretion.  Sharon  v.  Sharon,  67 
Oal.  197. 

The  legislature  having  failed  to  provide  a  mode  of 
appeal  in  cases  where  the  constitution  has  conferred 
the  right  to  appeal,  the  Supreme  Court  will  adopt  a 
suitable  mode.  Sections  1235-1246,  Penal  Code,  pre- 
scribe the  mode  of  appeal  in  all  cases  amounting  to 
felony,  but  the  constitution  authorizes  appeal  in  all 
cases  prosecuted  by  indictment  or  information.  Peo- 
ple V,  Jordan,  65  Cal.  644. 

Where  the  action  involves  the  right  of  defendants  to 
possess  the  lands  claimed  as  a  toll  road,  an  appeal  to 
Supreme  Court  will  lie.  People  v,  Horsely,  65  Cal. 
381. 

Appeal  does  not  lie  to  Supreme  Court  in  cases  of 
contempt,  even  though  the  amount  of  fine  exceeds 
three  hundred  dollars,  and  although  such  proceedings 
have  been  classed  as  "criminal."  No  appeal  lies  in  a 
criminal  case  unless  it  is  prosecuted  by  inforoaation 
or  indictment.    Tyler  v,  Connolly,  65  Cal.  28. 

An  appeal  does  not  lie  to  the  Supreme  Court  from 
the  judgment  of  the  Superior  Court  aflBrming  the 
judgment  of  a  police  court  in  a  criminal  case,  it  not 
being  a  case  * 'prosecuted  by  indictment  or  informa- 
tion in  a  court  of  record."  People  v,  Mieggs  Wharf 
Co.,  65  Cal.  99. 

An  application  bearing  the  marks  of  an  original 
suit  for  injunction  will  not  be  entertained,  in  an  ac- 
tion   already  on  appeal  in  the    Supreme    Court. 
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There  being  no  impediment  to  the  appeal,  such  writ 
is  not  required  **in  aid"  of  appellate  jurisdiction* 
Swift  V.  Shepard,  64  Cal.  423,  and  Santa  Oruz  Gap 
T.  Co.  V.  Santa  Clara  County,  62  Cal.  40. 

The  amount  sued  for  is  the  test  of  jurisdiction, 
and  if  that  exceeds  three  hundred  dollars  exclusive 
of  interest,  the  Superior  Court  has  jurisdiction,  and 
no  matter  what  be  the  amount  of  judgment  in  such 
case  in  Superior  Court,  appeal  will  lie  to  the  Su- 
preme Court.  Dashiell  v.  Slingerland,  60  Cal.  653. 
i  Of  case  of  indictment  of  new  city  hall  commis- 
sioners of  San  Francisco,  for  misdemeanors  in  office, 
the  Supreme  Court  had  appellate  jurisdiction* 
People  V,  Kalloch,  60  Cal.  113. 

Under  the  former  constitution  and  also  under  the 

present,  the  Supreme  Court  has    jurisdiction  of  ap- 

^    peals  upon  questions  of  law  alone,  in  such  criminal 

^    cases  as  can  come  before  it.    People  v,  Smallman, 

}    65  Gal.  185. 

The  section  confers  original  jurisdiction  upon  the 
^  Supreme  Court  to  issue  writs  of  mandamus,  cer- 
,  tiorari  and  prohibition.  The  constitution  of  1849 
K^gave  original  jurisdiction  to  issue  writs  of  habeas 
^^orpus  onlv.  (People  v.  Turner,  1  Cal.  144 ;  White 
V.  Lightwell,  Id,  347;  Cowell  v*  Buckalew,  14  /df. 
642.)  The  constitution  of  1863,  contained  the 
clause:  "The  courts  shall  also  have  power  to  issue 
writs  of  mandamus,  certiorari,  prohibition  and 
habeas  corpus,  and  also  all  writs  necessary  or  proper 
to  the  complete  exercise  of  its  appellate  jurisdic- 
tion." In  Kiggins  v,  Houghton,  25  Cal.  261,  it  was 
said  this  language  conferred  original  jurisdiction  as 
to  said  writs,  since  the  language  employed  indicates 
an  intention  to  change  the  conditions  formerly  ex- 
isting, and  the  court  already  had  power  to  issue  said 
writs  in  aid  of  its  appellate  jurisdiction,  and  al- 
though the  language  is  changed  in  the  present  con- 
stitution, it  is  held  that  the  intention  to  give  the 
new  court  original  jurisdiction  to  issue  said  writs  is 
apparent,  in  view  of  the  settled  construction  given 
the  former  constitution.  Hyatt  v.  Allen,  54  Cal.  353, 
Thornton,  J.,  dissenting, 
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Referring  to  Appeal  of  Houghton,  42  Oal.  35,  it  is 
held,  in  addition  to  what  is  said  in  that  case,  that 
"special  cases  or  proceedings'*  are  not  included  in 
"cases  at  law,"  in  which  the  Supreme  Court  is  given 
jurisdiction,  hecause,  in  the  fifth  section  of  article 
VI,  special  cases  and  proceeding's  are  spoken  of  as 
constituting  a  separate  and  distinct  class  from  cases 
at  law.  In  this  section  (4)  are  mentioned  all  the 
classes  of  civil  cases  in  which  the  Superior  Court  is 
given  original  jurisdiction,  (by  Sec.  5,  Art.  VI)  ex- 
cept actions  for  divorce  and  annulment  of  marriage, 
and  special  cases  and  proceedings,  and  except  also, 
that  the  appellate  jurisdiction  of  the  Supreme 
Court  is  declared  to  extend  to  probate  matters,  only 
where  an  appeal  is  provided  by  law.  Bixler's  Ap- 
peal, 59  Cal.  550. 

The  former  constitution  (Sec.  4,  Art.  VI)  con- 
tained the  same  language  concerning  writs  of  prohi- 
bition, mandamus  and  certiorari.  It  was  decided 
in  Maurer  v,  Mitchell,  53  Cal.  291,  that  the  writ  of 
prohibition  mentioned  in  the  constitution  is  the  writ 
of  prohibition  as  known  at  common  law — an  original 
remedial  writ  provided  as  a  remedy  for  the  encroach- 
ment of  jurisdiction.  Its  office  was  to  restrain  sub- 
ordinate courts  and  inferior  judicial  tribunals  from 
exceeding  their  jurisdiction.  The  legislature  in 
amending  section  1102,  C.  C.  P.,  had  no  authority  to 
extend  the  application  of  the  writ  to  arrest  the  pro- 
ceedings of  any  tribunal,  corporation,  board  or  per- 
son "whether  exercising  judicial  or  ministerial 
functions."    Camron  v.  Kenneld,  57  Cal.  550. 

119  198 

119  616  Section  6.  The  Superior  Coart  shall  have  original  jurisdic- 
tion in  all  cases  in  equity,  and  in  all  cases  at  law  which  in- 
Tolve  the  title  or  possession  of  real  property,  or  the  legality  of 
any  tax,  impost,  assessment,  toll,  or  municipal  fine,  and  in  all 
other  cases  in  which  the  demand,  exclusive  of  interest  or  the 
value  of  the  property  in  controversy,  amounts  to  three  hun- 
dred dollars,  and  in  all  criminal  cases  amounting  to  felony, 
and  cases  of  misdemeanor  not  otherwise  provided  for;  of 
actions  of  forcible  entry  and  detainer;  of  proceedings  in  insol- 
vency; of  action  to  prevent  or  abate  a  nuisance;  of  all  matters 
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of  probate;  of  divorce  and  for  anuulment  of  marriage,  and  of 
all  such  special  cases  and  proceedings  as  are  not  otherwise 
provided  for.  And  said  court  shall  have  the  power  of  natural- 
ization, and  to  issue  papers  therefor.  Tbey  shall  have  appel< 
late  jurisdiction  in  such  cases  arising  in  justices'  and  other 
inferior  courts  in  their  respective  counties  as  may  be  pre- 
scribed by  law.  They  shall  be  always  open  (legal  holidays 
and  non-judicial  days  excepted),  and  their  process  shall  ex- 
tend to  all  parts  of  the  state;  provided,  that  all  actions  for  the 
recovery  of  the  possession  of,  quieting  the  title  to,  or  for  the 
enforcement  of  Ileus  upon  real  estate,  shall  be  commenced  in 
Ihe  county  in  which  the  real  estate,  or  any  part  thereof  af- 
fected by  such  action  or  actions,  is  situated.  Said  courts  and 
their  judges,  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  quo  warranto,  and  habeas  corpus,  on 
petition  by  or  ou  behalf  of  any  person  in  actual  custody  in 
their  respective  counties.  Injunctions  and  writs  of  prohibi- 
tion may  be  issued  and  served  on  legal  holidays  and  non-ju- 
dicial days. 

The  jurisdiction  of  the  Superior  Court  of  proceed- 
ings in  insolvency  is  not  divested  by  Bank  Oommis- 
sioner's  act  of  March  30,  1878,  (Stats,  p.  740)  or 
amendments  thereto,  (Stats.  1887-8,  p.  90)  and  said 
acts  are  not  unconstitutional.  How  far  the  acts  of 
the  commissioners  may  be  controlled  or  reviewed  is 
not  decided.    People  v.  Superior  Court,  1(X)  Cal.  105. 

An  action  to  determine  plaintiff's  right  to  waters 
of  a  spring  on  defendant's  land  and  to  maintain 
pipes  for  conducting  said  waters,  is  an  action  to  quiet 
title  to  realty,  and  jurisdiction  of  said  action  is  in 
tlie  Superior  Court  of  the  county  in  which  the  land  is 
situated.  Pacific  Yacht  Club  v.  Sausalito  B.  W.  Co., 
98  Oal.  487— following  Fritts  v.  Camp,  94  Cal.  394. 

In  an  action  to  enjoin  defendants  from  dumping 
mining  debris  into  a  creek  above  plaintiff's  premises^ 
defendant  by  his  answer  justifying  under  an  adverse 
claim  of  easement,  the  trial  must  be  had  in  the 
county  where  plaintiff's  land  is  situate.  The  action 
is  in  effect,  one  to  quiet  plaintiff's  title  against  de- 
fendant's claim  of  easement.    Fritts  v.  Camp,  supra. 

In  the  phrase  **tax,  impost,  assessment,  toll,"  etc., 
the  word  assessment  does  not  include  assessments 


CONSTITUTION  1879  104 

made  by  private  corporations  under  section  331  0. 
O.,  but  refers  to  such  as  are  authorized  for  purposes 
of  revenue  and  taxation  by  municipal  or  other  pub* 
lie  corporations*  Arroya  D.  &  W.  Co.  v.  Superior 
Court,  92  Cah  47. 

"Where  in  a  contract  for  sale  of  land  a  deposit  or 
part  payment  is  made)  the  sale  depending  upon  the 
question  whether  the  title  proves  good,  and  deposit 
to  be  repaid  if  title  is  not  good,  the  jurisdiction  to 
try  an  action  to  recover  such  deposit  is  in  the  Supe- 
rior and  not  in  the  justices'  court,  even  though  the 
amount  is  less  than  three  hundred  dolllar&,  as  it  in- 
volves a  question  of  title  to  land.  (Schroeder  v. 
"Witram,  66  Cal.  636,  criticised.)  Copertini  v.  Opper- 
man,  76  Cal.  181. 

In  an  action  to  recover  one  hundred  dollars  paid 
by  plaintiff  under  an  agreement  that  defendants 
would  locate  plaintiff  on  vacant  government  land, 
the  pleadings  and  record  in  the  justices'  court  did 
not  sufficiently  show  that  the  title  or  right  of  posses- 
sion would  necessarily  be  involved.  Heldj  if  such 
question  became  involved,  the  justice  had  no  juris- 
diction to  try  it,  and  should  have  certified  the  case 
to  the  Superior  Court.  Defendant  appealed  to  the 
Superior  Court  on  questions  of  law  and  fact,  and  in 
the  Superior  Court  the  question  did  become  involved 
by  reason  of  evidence  of  occupancy  by  a  third  person, 
and  the  Superior  Court  had  jurisdiction  of  the  par- 
ties and  of  the  particular  issue  raised,  and  the  Su- 
perior Court  having  acquired  original  jurisdiction,  an 
appeal  would  lie  to  the  Supreme  Court.  The  Su- 
preme Court  has  jurisdiction  in  all  cases  at  law 
which  involve  the  title  or  possession  of  real  estate 
under  section  4,  article  VI  of  the  constitution  with- 
out excepting  cases  where  the  title  is  only  incident- 
ally involved.  If  the  title  or  possession  is  so  in- 
volved that  it  must  be  decided  in  order  to  determine 
the  case,  the  Superior  Court  has  original  and  the 
Supreme  Court  appellate  jurisdiction  whether  the 
involution  may  be  said  to  be  merely  incidental  or 
not.    (Copertini  v,  Opperman,  supra,  and  Holman 
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V.  Taylor,  31  Cal.  341).  Hart  v.  Oarnall-Hopkins  Co., 
opinion  filed  June  16, 1894. 

Jurisdiction  in  equitable  action  for  specific  per- 
formance of  contract  to  convey  land  is  in  Superior 
Court.    Hall  v.  Rice,  64  Cal.  443. 

That  Superior  Court  has  not  jurisdiction  on  appeal 
to  trj'^  the  case  unless  the  justices'  court  had  original 
jurisdiction.   See  Ballerino  v,  Bigelow,  90  Cal.  500. 

Section  1664,  C.  O.  P.,  proceedings  in  the  nature  of 
an  action  to  determine  heirship.  Not  unconstitu- 
tional. The  Superior  Court  is  properly  given  juris- 
diction. Such  proceedings  dearly  relate  to  * 'probate.*' 
In  re  Burton,  93  Cal,  459, 

Jurisdiction  in  cases  of  unlawful  detainer  cannot 
be  given  to  justice's  courts  by  mere  allegations  in  the 
complaint.  The  jurisdiction  is  in  the  Superior  Court 
unless  in  fact  the  rental  value  does  not  exceed  twen- 
ty-five doUara  per  month,  and  unless  the  damages 
claimed  do  not  exceed  two  hundred  dollars.  Baller- 
ino V.  Bigelow,  90  Cal.  500. 

The  Superior  Courts  are  successors  of  the  former 
county  courts.     Smkh  v.  Hill,  89  Cal.  122,  128. 

The  jurisdiction  of  the  Superior  Court  as  to  the 
amount  of  three  hundred  dollars  is  to  be  determined 
by  reference  to  the  ad  damnum  clause  of  the  com- 
plaint. Where  the  demand  was  for  $362.84,  the  vahie 
of  wheat,  and  $100,00  expended  in  pursuit  of  the 
property,  the  demand  exceeded  $300.00,  and  Superior 
Court  had  jurisdiction.  Greenbaum  v,  Martinez,  86 
Cai.  459,  (Citing  Dashiel  v.  Slingerland,  60  Cal.  653; 
Bailey  v,  Sloan,  65  Cal,  387,  and  Lord  v,  Goldberg,  81 
CaK  599.) 

The  section  is  cited  to  effect  that  suit  to  foreclose  a 
mortgage  must  be  brought  in  the  county  where  the 
land  is  situate,  in  Campbell  r.  West,  86  CaL  197,  and 
as  to  all  liens,  in  Gold  tree  v,  McAlister,  86  Cal.  93- 
105,  And  as  to  jurisdiction  over  corporation,  in  Nat, 
Bank  v.  Superior  Court,  83  CaK  491 ;  Chase  v,  R.  R, 
Co*,  83  Cal,  468-473;  Baker  v.  Fireman's  Fund  Ins, 
Co.,  73  Cal.  183. 

Superior  Courts  are  giv«n  jurisdiction,  in  the 
l)ro«tdest  terms,  of  actions  in  ©qidty.     Water  Works 
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V.  San  Francisco,  82  Gal.  286-305.  As  to  actions 
relating  to  office,*  and  in  nature  of  quo  warranto^  in 
People  V.  Stanford,  77  Oal.  361.  (Department  opinion, 
p.  376.) 

Complaint  in  justice's  court  for  conversion,  alleged 
the  value  of  the  property  at  two  hundred  and  fifty 
dollars  and  alleged  damages  in  the  further  sum  of 
fifty  dollars,  the  prayer  being  for  two  hundred  and 
ninety-nine  dollars.  Demurrer  to  jurisdiction  over- 
ruled, judgment  for  plaintiff  according  to  prayer. 
Defendant  appealed  to  Superior  Court  and  renewed 
his  demurrer.  Overruled.  Defendant  then  applied 
to  Supreme  Court  to  prohibit  the  Superior  Court  from 
proceeding  with  trial  of  the  case,  Heldy  the  aa  dam" 
num  clause  of  complaint,  or  the  value  of  the  prop- 
erty, determined  jurisdiction  in  favor  of  justices' 
court,  and  whether  it  had  or  not,  the  Superior  Court 
had  jurisdiction  on  appeal  to  try  the  case.  Sanborn  v. 
Superior  Court,  60  Cal.  425.  {Contra^  Ballerino  t?. 
Bigelow,  90  Cal.  500.) 

A  native  of  China  is  not  entitled  to  naturalization, 
nor  can  such  person,  naturalized  and  admitted  to  prac- 
tice as  an  attorney  at  law  in  the  highest  court  of  an- 
other state,  be  admitted  to  practice  in  the  courts  of 
this  state.    In  re  Hong  Yen  Chang,  84  Cal.  163. 

An  action  to  oust  from  office  a  person  claiming  to 
be  a  supervisor  of  San  Francisco,  and  to  recover  the 
five  thousand  dollar  penalty  affixed  by  statute  in  such 
cases,  is  in  the  nature  of  quo  warranto,  and  it  is  an 
action  at  law  involving  more  than  three  hundred  dol- 
lars, and  the  constitution  gives  the  Superior  Court 
Jurisdiction,  which  is  not  affected  by  the  provision  of 
the  consolidation  act,  making  the  supervisors  judges 
of  the  election y  etc.,  of  their  members.  People  tv 
Bingham,  82  Cal.  238. 

The  jurisdiction  of  Superior  Courts  in  all  such 
special  cases  as  are '* not  otherwise  provided  for,"' 
includes  cases  of  eminent  domain  on  behalf  of  cities 
and  towns.    Bishop  v,  Superior  Court,.  87  Cal.  226. 

Special  proceedings  under  the  act  supplemental  to 
the  Wright  Act,  (Stats.  1889,  p.  212)  providing-' for 
confirmation  of  organization  of   irrigation  districts 
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are  proceedings  in  rem,  and  jurisdiction  may  be  ac- 
quired by  publication.  Orall  v.  Board  of  Directors, 
87  Cai.  684. 

The  misdemeanor  of  g^axning^  being  '^provided  for," 
(Sec,  330  Penal  Code)  tlie  Superior  Court  has  no 
jurisdiction  to  try  the  accused  on  an  indictment  or 
mformation  for  that  offense,  (Citing  Green  v,  Supe- 
rior Court,  78  Cal.  556 ;  and  see  also  People  v.  Jose- 
lyn,  80  Cal.  544  j  Ea:  parte  Wallingford,  60  Cal.  103; 
Gafford  v.  Bush,  60  Cal,  149.)  People  v,  Lawrence, 
82  Cal.  182. 

The  Superior  Court  in  San  Francisco  has  no  juris- 
diction of  misdemeanor  of  conspiracy.  Such  juris- 
diction being  vested  in  the  police  court,  is  otherwise 
provided  fbr.  The  common  law  distinction  between 
high  and  low  miBdemeanorB  has  never  been  recog- 
nized in  this  state,  and  the  legislature  has  power  to 
vest  exclusive  jurisdiction  over  all  misdemeanors  in 
inferior  courts.  Green  v,  Superior  Court,  78  Cal. 
556, 

A  penalty  "**given  by  statute"  and  not  exceeding 
$300,  is  within  the  jurisdiction  of  justices'  courts 
whether  its  legality  be  questioned  or  not,  it  not 
being  a  tax,  impost,  assessment,  toll  or  municipal 
fine.    Thomas  v.  Justices*  Court,  80  Cal,  40. 

The  oonfltitution,  in  using  the  words  **Superior 
Court,"  is  dealing,  not  with  individual  Superior 
Courts  as  separate  and  distinot  courts  and  as  county 
establi'shments,  but  with  a  state  system  of  courts. 
That  term  is  a  collective  term,  Oreen  v,  Superior 
Court,  78  Cal,  560, 

A  case  appealed  from  justices*  court  to  Sujyerior 
Court  of  the  same  county  cannot  be  transferred  to 
another  county  for  trial  on  the  ground  that  defend- 
ant is  a  resident  of  the  latter  county.  Gross  V.Su- 
perior Court,  71  Cal,  382. 

Section  980  of  Cod«  of  Civil  Procedure  purporting 
to  autlioTize  such  transfer  is  unconstitutional.  Luco 
fi.  Superior  Court,  71  Cal.  -555, 

These  courts  «hall  be  always  open  (legal  holiday* 
and  non- judicial  days  excepted)  and  terms  of  court 
aare  abolished  and  the  legislative  enactments  are  m 
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harmony  with  the  constitution.  Sections  73-4,  C.  O. 
P.    In  re  Gannon,  69  Cal.  541. 

A  jiirv  may  be  discharged  on  a  legal  holiday. 
(Secp.  134  C.  0.  P.  and  1142  Penal  Oode.)  The  consti- 
tution does  not  prohibit  all  business  in  the  Superior 
Court  on  legal  holidays,  excepting  issuing  injunc- 
tions and  writs,  but  it  prohibits  the  legislature  from 
establishing  terms  during  which  only  judicial  busi- 
ness can  be  transacted.  People  v,  Soto,  65  Cal. 
621. 

An  action  to  settle  a  trust  in  relation  to  real  prop- 
erty, is  not  required  to  be  brought  in  the  county 
where  the  property  is  situated.  Le  Breton  v,  Supe- 
rior Court,  66  Cal.  27. 

The  provision  requiring  all  actions  for  recovery  of 
possession  of,  quieting  title  to,  or  enforcement  of 
liens  upon  real  estate,  does  not  apply  to  actions 
commenced  prior  to  the  adoption  of  this  constitu- 
tion.    Watt  V.  Wright,  66  Cal.  202. 

Place  of  trial  of  actions  for  injuries  to  real  prop- 
erty, see  section  392,  C.  C.  P.  City  of  Marvsville  v. 
North  Bloomfield,  etc.  Co.,  66  Cal.  343. 

An  action  brought  in  the  district  court  in  San 
Francisco  prior  to  the  r-doption  of  this  constitution, 
to  foreclose  a  mortgage  on  lands  in  Fresno  county, 
was  succeeded  to  by  the  Superior  Court  in  and  for 
San  Francisco,  and  its  decree  of  foreclosure  was 
valid.  The  provision  of  the  present  constitution 
requiring  such  actions  to  be  brought  in  the  county 
where  the  land  affected  is  situated,  is  prospective. 
(Gurnee  r.  Superior  Court,  58  Cal.  88.)  Watt  r. 
WMght,  66  Cal.  202. 

An  equitable  action  to  remove  trustees  under  a 
will,  brought  in  San  Francisco,  will  not  be  restrained 
by  prohibition  on  account  of  real  estate  held  by  the 
trustees  located  in  Santa  Barbara,  and  which  may  be 
affected  by  the  action.  More  v.  Superior  Court,  64 
Oal.  345. 

The  section  is  prospective  only  in  its  effect.  An 
action  for  recovery  of  real  estate  situate  in  Sonoma 
county,  pending  in  a  district  court  in  San  Francisco, 
was  succeeded  to  by  the  Superior  Court  of  San  Fran- 
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Cisco,  and  not  the  Superior  Court  of  Sonoma.  Prior 
to  this  constitution  the  action  could  properly  be  com- 
menced in  San  Francisco.  Gurnee  v,  Superior  Court, 
58  Cal.  88.  Affirmed  in  S.  F.  S.  U.  v.  Abbott,  59  Cal. 
400, 

An  action  to  foreclose  the  right  of  vendee  under 
contracts  for  purchase  of  land,  although  construed  as 
for  * 'strict  foreclosure,*'  is  an  action  for  enforcement 
of  lien,  and  must  be  brought  in  the  county  where  the 
land  is  situated.  (Urton  v.  Wood,  87  Cal.  38;  Pac.  Y. 
Clubv.  Sausalito  B.  W.  Co.,  98  Cal.  487;  Fritz  v. 
Camp,  95  Cal.  393.)  S.  P.  R.R.Co.,  v.  Pixley,  opin- 
ion filed  June  15,  1894.    37.  Pac.  Rep.  194. 

The  section  does  not  provide  that  the  action  must 
be  tried,  but  simply  that  it  must  be  commenced  in 
the  county  in  which  the  land  is  situated,  and  section 
997,  C.  C.  P.,  is  not  obnoxious  to  any  constitutional 
provision.    Hancock  v.  Burton,  61  Cal.  70. 

As  to  all  cases  in  equity,  the  same  jurisdiction  that 
was  conferred  by  the  former  constitution  (Sec.  6»  Art. 
VI)  is  conferred  by  the  new  constitution  on  the  Supe- 
rior Courts.  And  the  jurisdiction  of  our  courts  in 
equity  is  to  be  tested  by  reference  to  the  jurisdiction 
actually  exercised  by  the  court  of  chancery  in  Eng- 
land when  our  constitution  was  adopted,  except  so  far 
as  such  jurisdiction  is  modified  by  our  constitution  or 
the  constitution  of  the  United  States.  Estate  of 
Hinckley, -58  Cal.  585. 

By  operation  of  the  constitution  itself,  the  Superior 
Court  became  vested  with  jurisdiction  of  all  cases  of 
felony,  and  was  the  successor  of  all  other  courts 
which  had  theretofore  possessed  jurisdiction  in  such 
cases.  Ex  parte  Williams,  87  Cal.  78;  Smith  v.  Hill, 
89  Cal.  123-128;  People  v.  Colby,  54  Cal.  184. 

Where  the  justices'  court  has  not  jurisdiction  to  try 
a  cause,  the  Superior  Court  on  appeal  has  not  juris- 
diction to  try  it.  Shealor  v.  Superior  Court,  70  Cal. 
565.  Contra,  Sanborn  v.  Contra  Costa  Co.,  60  Cal. 
427. 

Where  the  sole  question  presented  is  whether  the 
amount  collected  is  a  leg^al  toll,  and  not  as  to  an  ex- 
cessive collection,  the  jurisdiction  is  in  the  Superior 
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and  not  in  the  justices'  court.    Culbertson  v.  Kine- 
van,  68  Oal.  490. 

The  Supreme  Court  has  appellate  jurisdiction  of  a 
case  involving  the  alleged  right  of  persons  to  possess 
lands  claimed  to  constitute  a  toll-road  as  against  those 
who  deny  the  right  and  refuse  to  pay  toll  for  passing 
over  the  road.    People  v.  Horsely  et  als,,  65  Cal.  381. 

In  issuing  writs  of  certiorari,  mandate  and  prohi- 
bition, the  Supreme  and  Superior  Courts  are  peers ; 
both  have  original  jurisdiction.  Whether  the  judg- 
ment of  each  is  final  is  not  decided.  Santa  Cruz  Gap 
T.  Co.  V.  Santa  Clara  Co.,  62  Cal.  40. 

Mandamus  will  not  issue  to  compel  an  allowance  to 
reporter  of  Supreme  Court  of  salary  exceeding  twenty- 
five  hundred  dollars  per  annum,  payable  monthly. 
Smith  V.  Kenfield,  57  Cal.  138. 

In  actions  to  condemn  land  lor  purposes  of  a  rail- 
road, the  jurisdiction  is  in  the  court  of  the  county 
where  the  land  is  situated.  Cal.  So.  R.  R.  Co.  v.  S. 
P.  R.  R.  Co.,  65  Cal.  409,  394. 

Prior  to  the  present  constitution  the  code  provided 
for  appeals  from  justices'  courts  to  the  county 
courtis. 

There  was  no  specific  provision  of  the  legislature 
providing  for  appeals  from  justices'  courts  to  the 
Superior  Court  until  the  act  of  March  26,  1880, 
(Stats,  p.  53)  amending  section  974  C.  C.  P.,  but  un- 
der section  11,  article  XXII  ol  the  new  constitution, 
the  laws  relating  to  appeals  from  justices'  courts 
were  continued  in  force,  and  under  the  new  judicial 
system  the  Superior  Courts  had  jurisdiction  to  hear 
such  appeals.  Cal.  F.  &  M.  S.  Co.  v.  Superior 
Court,  60  Cal.  305. 

The  Superior  Court  has  no  jurisdiction  to  try 
cases  of  petit  larceny  even  where  the  grand  jury 
finds  indictments  for  such  offense.  Petit  larceny  is 
not  amcmg  the  misdemeanors  "not  otherwise  pro- 
vided for."  Section  115,  C.  C.  P.  Whether  or  not 
there  are  other  misdem?anors  included  in  that  sec- 
tion which  are  required  by  the  constitution  to  be 
prosecuted  by  information  or  indictment,  not  de- 
cided.   Ex  parte  Wallingford,  60  Cal.  103.    Nor  of 
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indictment    for   misdemeanor  of   keeping    open  a 
saloon  on  Sunday.     Gafford  v.  Bush,  60  Cal.  150. 

An  action  to  abate  a  nuisance  was  a  suit  in  equity 
under  tlie  former  constitution,  and  its  character  was 
not  changed  upon  the  adoption  of  the  new  constitu- 
tion. Such  action  pending  in  the  district  court  at 
the  adoption  of  the  present  constitution  was  suc- 
cee<led  to  by  the  Superior  Court,  Learned  v.  Oastle, 
67  Cal.  41. 

The  offense  of  nuisance  defined  in  section  370 
Penal  Code,  is,  according  to  section  377,  same  code, 
within  jurisdiction  of  Superior  Court.  In  matter  of 
Kurtz,  68  Cal.  412. 

Upon  trial  under  an  information  for  assault  with 
deadly  weapon  and  verdict  of  guilty  of  assault,  the 
Superior  Court  has  jurisdiction  to  pronounce  sen- 
tence. The  information  gave  the  court  jurisdiction, 
and  the  offence  of  which  defendant  was  found  guilty 
was  within  the  scope  of  that  charged  in  the  informa- 
tion. Ex  parte  Donahue,  65  Cal.  474.  See  also 
People  V,  Fahey,  64  Cal.  342, 

Section  6.  There  shall  be  in  each  of  the  organized 
counties,  or  cities  and  counties  of  the  state,  a  Supe- 
rior Court,  for  each  of  which  at  least  one  judge 
shall  be  elected  by  the  qwalified  electors  of  the  county, 
or  city  and  county,  at  the  general  state  election 
provided,  that  until  otherwise  ordered  by  the  legislature,  only 
cue  judge  shall  be  elected  for  the  counties  of  Yuba  and  Sutter, 
and  that  Jn  the  city  and  county  of  San  Francisco  there  shall 
be  elected  twelve  judges  of  the  Superior  Court,  any  one  or 
more  of  whom  may  hold  court.  There  may  be  as  many  ses- 
sions of  said  court,  at  the  same  time,  as  there  are  judges 
thereof.  The  said  judges  shall  choose  from  their  own  number 
a  presiding  judge,  who  may  be  removed  at  their  pleasure,  He 
shall  distribute  the  business  of  the  court  among  the  judges 
thereof,  and  prescribe  the  order  of  business.  The  judgments, 
orders  and  proceedings  of  any  session  of  the  Superior  Court, 
held  by  any  one  or  more  of  the  judges  of  said  court,  respec- 
tively, shall  be  equally  eflfectual  as  if  ell  the  judges  of  said 
respective  courts  presided  at  such  session.  In  each  of  the 
counties  of  Sacramento,  San  Joaquin,  Los  Angeles,  Sonoma, 
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Santa  Clara  and  Alameda  there  shall  he  elected  two  such 
judges.  The  term  of  office  of  judges  of  the  Superior  Courts 
shall  be  six  years  from  and  after  the  first  Monday  of  January 
next  succeeding  their  election;  provided,  that  the  twelve 
judges  of  the  Superior  Court,  elected  in  the  city  and  county  of 
San  Francisco  at  the  first  election  held  under  thiscoustitution, 
shall,  at  their  first  meeting,  so  classify  themselves,  by  lot,  that 
four  of  them  shall  go  out  of  office  at  the  end  of  two  years,  and 
four  of  them  shall  go  out  of  office  at  the  end  of  four  years, 
and  four  of  them  shall  go  out  of  office  at  the  end  of  six  years, 
and  an  entry  of  such  classification  shall  be  made  in  the  min- 
utes of  the  court,  signed  by  them,  and  a  duplicate  thereof 
filed  in  the  office  of  the  secretary  of  state.  The  first  election 
of  judges  of  the  Superior  Courts  shall  take  place  at  the  first 
general  election  held  after  the  adoption  and  ratification  of  this 
constitution.  If  a  vacancy  occur  in  the  office  of  judge  of  a 
Superior  Court,  the  governor  shall  appoint  a  person  to  hold 
the  oflice  until  the  election  and  qualification  of  a  judge  to  fill 
the  vacancy,  which  election  shall  take  place  at  the  next  suc- 
ceeding general  election,  and  the  judge  so  elected  shall  hold 
office  for  the  remainder  of  the  unexpired  term. 

The  term  of  Superior  Ck>urt  judg^ea  being  six 
years y  their  term  of  office  commences  under  article 
20,  section  20,  on  first  Monday  after  first  day  of  Jan- 
uary next  following  their  election.  Merced  Bank  v. 
Rosenthal,  99  Cal.  39. 

When  a  new  judgeship  is  created  by  the  legisla- 
ture under  section  9,  article  VI,  the  first  judge 
appointed  to  said  office  will  hold  until  the  next  elec- 
tion by  the  people,  and  qualification  of  the  person 
elected ;  and  the  first  person  so  elected  will  hoM 
office  for  six  years,  commencing  on  the  first  Monday 
after  the  first  day  of  January  next  after  his  election. 
A  person  appointed  by  the  governor  to  fill  a  vacancy 
in  such  office,  holds  under  his  appointment  only 
until  the  next  general  election,  and  the  person  then 
elected  will  hold  office  until  the  expiration  of  the 
term  in  which  the  vacancy  had  occurred.  People  v» 
Waterman,  86  Oal.  27. 

Section  7.    In  any  county,  or  city  and  county,  other  than 
the  city  and  county  ol  San  Francisco,  in  which  there  shall  be 
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more  tban  one  judge  of  the  Superior  Court,  the  judges  of  such 
court  may  hold  as  many  sessious  of  said  court  at  the  same 
time  as  there  are  judges  thereof,  aud  shall  apportion  the  busi- 
ness among  themselves  as  equally  as  may  be. 

Section  8.  A  judge  of  any  Superior  Court  may  hold  a  Su- 
perior Court  in  any  county,  at  the  request  of  a  judge  of  the 
Superior  Court  thereof,  and  upon  the  request  of  the  governor 
it  shall  be  his  duty  so  to  do.  But  a  cauKe  in  a  SupeHor  Court 
may  be  tried  by  a  judge  pro  tempore,  who  must  be  a  member 
of  the  bar.  agreed  upon  in  writiug  by  the  parties  litigant  or 
their  attorneys  of  record,  approved  by  the  court,  aud  sworn  to 
try  the  cause. 

Such  request  of  another  judge  may  be  presumed, 
although  it  appears  that  a  request  of  the  governor  is 
also  made  and  is  two  days  later  than  ads  of  the  re- 
quested judge.    People  v.  Ah  Lee  Doon,  97  Oal.  171. 

A  judge  of  one  court,  at  the  request  of  the  judge  of 
the  court  where  the  proceeding  is  pending,  may  hold 
the  court  a  portion  of  the  time  during  which  the  pro- 
ceedings are  had.  Eureka  L.  and  Y.  Co.  v.  Superior 
Court,  66  Cal.  311,  316. 

Section  9.  The  legislature  shall  have  no  power  to  grant  ^^^  *88 
leave  of  absence  to  any  judicial  officer;  and  any  such  officer 
who  ehall  absent  himself  from  the  state  for  more  than  sixty 
consecutive  days  shall  be  deemed  to  have  forfeited  his  office. 
The  legislature  of  the  state  may  at  any  time,  two- thirds  of  the 
members  of  the  senate  and  two-thirds  of  the  members  of  the 
assembly  vot  ng  therefor,  increase  or  diminish  the  number  of 
judges  of  the  Superior  Court  in  any  county,  or  city  and 
county,  in  the  state;  provided,  that  no  such  reduction  shall 
affect  any  judge  who  has  been  elected. 

Const.  1849,  Art.  VI,  Sec.  5.  (Leave  of  absence 
not  permissible.) 

Under  act  March  5, 1887,  (Stats,  p.  19)  the  legis- 
lature increased  the  number  of  judges  for  San  Ber- 
nardino county  from  one  to  two,  and  authorized  the 
governor  to  appoint  a  judge  to  said  office  to  hold 
until  the  first  Monday  after  the  first  day  of  January, 
1889,  and  also  provided  at  the  next  general  election 
a  judge  should  be  elected    to    said   office  to  hold 
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office  for  the  term  prescribed  by  the  constitution  and 
law.  Heldj  that  the  judge  so  elected  at  the  general 
election  in  November,  1888,  should  hold  his  office  for 
six  years  from  the  first  Monday  after  the  first  day  of 
January,  1889,  according  to  the  * 'constitution  and 
law."    The  People  v.  Waterman,  86  Cal.  27. 

As  to  election  of  judges,  see  Barton  v,  Kalloch,  56 
Cal.  101. 

Section  10.  Justices  of  the  Supreme  Court,  and  judges  of 
the  Superior  Courts,  may  be  removed  by  concurrent  resolu- 
tion of  both  houses  of  the  legislature,  adopted  by  a  two-thirds 
vote  of  each  house.  All  other  judicial  officers,  except  justices 
of  the  peace,  may  be  removed  by  the  senate  on  the  recom- 
mendation or  the  governor,  but  no  removal  shall  be  made  by 
virtue  of  this  section,  unless  the  cause  thereof  be  entered  on 
the  journal,  nor  unless  the  party  complained  of  has  been 
served  with  a  copy  of  the  complaint  against  him,  and  shall 
have  bad  an  opportunity  of  being  heard  in  his  defense.  On 
the  question  of  removal,  the  ayes  and  noes  shall  be  entered  on 
the  journal. 

Const.  1849,  Art.  IV,  Sec.  19.    (Impeachment.) 

121  267  Section  11.  The  legislature  shall  determine  the  number  of 
justices  of  the  peace  to  be  elected  in  townships,  incorporated 
cities  and  towns,  or  cities  and  counties,  and  shall  fix  by  law 
the  powers,  duties,  and  responsibilities  of  justices  of  the 
peace;  provided,  such  powers  shall  not  in  any  case  trench 
upon  the  jurisdiction  of  the  several  courts  of  record,  except 
that  said  justices  shall  have  concurrent  jurisdiction  with  the 
Superior  Courts  in  cases  of  forcible  entry  and  detainer,  where 
the  rental  value  does  not  exceed  twenty-five  dollars  per  mouth, 
and  where  the  whole  amount  of  damages  claimed  does  not  ex- 
ceed  two  hundred  dollars,  and  in  cases  to  enforce  and  fore- 
close liens  on  personal  property  when  neither  the  amount  of 
the  liens  nor  the  value  of  the  property  amounts  to  three  hun- 
dred dollars. 

Const.  1849,  Art.  VI,  Sec.  9. 

To  entitle  justices*  court  to  jurisdiction  in  unlawful 
detainer,  the  plaintiff  must  not  claim  more  than 
$200  damages,  and  the  rental  value  must  not  in  fact 
exceed  twenty-five  dollars  per  month.    Jurisdiction 
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cannot  be  given  by  the  manner  of  framing  the  com- 
plaint.    Ballerino  v.  Bigelow,  90  Cal.  502. 

UnHer  section  112  C.  0.  P.,  the  justices*  courts  have 
jurisdiction  of  all  penalties  "given  by  statute" 
which  are  under  $300  whether  the  legality  of  the 
penalty  is  involved  or  not,  brt  in  case  of  '^municipal 
fines"  they  have  not  jurisdiction  if  the  legality  is 
denied  by  the  answer,  Thomas  v.  Justices'  Court, 
80  Cal.  40. 

Where,  in  a  contract  for  purchase  of  land,  a  part 
payment  or  deposit  of  less  than  three  hundred  dol- 
lars is  made,  the  sale  depending  upon  whether  the 
title  is  good,  and  the  money  to  be  repaid  if  title  is 
not  good,  the  jurisdiction  of  an  action  to  recover  the 
deposit  is  in  the  Superior  Court,  as  a  question  of 
title  to  land  is  involved  therein.  (Schroeder  v.  Witt- 
ram,  66  Cal.  636,  criticised.)  Copertini  v,  Opper- 
man,  76  Cal.  181.  And  see  Hart  v.  Carnall-Hopkins 
Co.,  opinion  filed  June  16,  1894. 

The  legislature  has  given  jurisdiction  of  petit  lar- 
ceny to  the  justices'  courts,  and  the  Superior  Court 
has  no  jurisdiction  of  that  offense ;  and  it  is  not  a 
misdemeanor  **not  otherwise  provided  for,"  under 
section  5  article  VI,  constitution.  Section  915,  Penal 
Code,  also  provides  that  the  grand  jury  shall  inquire 
into  all  offenses  committed  or  triable  in  the  county, 
but  it  does  not  follow  that  the  jurisdiction  of  the 
offense  is  determined  by  the  form  of  the  procedure. 
Ex  parte  Wallingford,  60  Cal.  103.  The  same  is  true 
of  misdemeanor  of  keeping  open  a  saloon  on  Sunday. 
(Ex  parte  McCarthy,  53  Cal.  distinguished.)  Gafford 
tp.  Bush,  60  Cal.  150. 

Justices  of  the  peace  are  as  much  judicial  officers 
as  are  justices  of  the  Supreme  Court.  Their  num- 
bers, powers,  duties  and  responsibilities  are  to  be 
fixed  by  the  legislature.  (Sec.  1,  Art.  VI.)  They 
were  among  the  officers  to  be  elected  in  1879 — their 
term  being  shortened  one  year — and  thereafter,  on 
the  even  numbered  years.  The  legislature  has  adopted 
the  date  of  electing  members  of  the  legislature  as  the 
day  for  general  election,  by  a  valid  and  constitutional 
act  amending  section  1041,  Political  Code,  (Amend- 
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ments  1880,  p.  77)  and  amendments  to  sections  85, 103, 
110,  0.  C.  P.  (Amendments  1880,  p.  21.)  Coggins  v. 
Oity  of  Sacramento,  59  Cal.  599,  (approving  People  v. 
Kansom,  58  Oal.  558;  Bishop  v,  (Council  of  Oakland, 
Id.  572;  Jenks  v.  Same,  Id.  576.)  And  that  they  are 
included  in  section  20,  article  XX,  see  McGrew  v. 
Mayor,  etc.,  55  Oal,  611. 

When  the  constitution  conferred  upon  the  Superior 
Oourt  jurisdiction  of  misdemeanors,  it  was  of  those 
misdemeanors  not  otherwise  provided  for,  and  when 
the  legislature  exercised  the  power  vested  in  it  to 
"otherwise  provide  for"  other  misdemeanors,  and 
conferred  jurisdiction  upon  justices'  courts  of  certain 
misdemeanors,  that  jurisdiction  became  exclusive. 
(Oonspiracy,  Sec.  182,  Penal  Oode.)  Paterson,  J.,  dis- 
senting. Green  v,  Superior  Oourt,  78  Oal.  556.  See 
also  Ex  parte  Donohue,  65  Oal.  474, 

Election  of  justices.  Bishop  v,  Oity  of  Oakland, 
58  Oal.  572. 

Section  12.  The  Supreme  Court,  the  Superior  Courts,  and  such 
other  courts  as  the  legislature  shall  prescribe,  shall  be  courts  of 
record. 

Oonst.  1849,  Art.  VI,  Sec.  9. 

120  401  Section  13.  The  legislature  shall  fix  by  law  the  jurisdiction 
of  any  inferior  courts  which  may  be  established  in  pursuance 
of  section  one  of  this  article,  and  shall  fix  by  law  the  powers* 
duties  and  responsibilities  of  the  judges  thereof. 

Oonst.  1849,  Art.  VI,  Sec.  10. 

Inferior  courts  in  cities  can  only  be  established  by 
bill  in  the  manner  provided  by  sections  15, 16,  article 
IV,  and  are  not  established  by  means  of  a  cheui^r 
for  such  cities  which  is  only  approved  by  a  majority 
of  the  members  elected  to  both  houses  oi  the  legisla- 
ture. Persons  acting  as  judges  of  such  courts  under 
such  charter  are  not  officers  de  facto  nor  de  jure. 
People  V,  Toal,  85  Oal.  333,  Beatty,  0.  J.,  dissenting. 
(This  decision  is  referred  to  in  Security  Sav.  Oo.  v, 
Hinton,  97  Oal.  216. ) 

But  where  the  charter  provides  that  the  mayor 
may  fill  vacancies,  he  may  fill  a  vacancy  by  appoint- 
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inent  in  the  oflSce  of  justice  of  the  peace.  People  v* 
Sands,  35  Pac.  Rep.  330. 

Tliis  section  is  referred  to  with  other  sections  of 
this  article,  and  it  is  said  they  vest  in  the  inferior 
courts  such  jurisdiction  as  may  be  conferred  upon 
them,  so  long  as  the  jurisdiction  does  not  infringe 
upon  the  jurisdiction  expressly  conferred  by  the  con- 
stitution itself  upon  some  other  court.  Green  v,  Su- 
perior Court,  78  Cal.  556-560.  See  also  Ex  parte  Hen- 
shaw,  73  Oal., (dissenting opinion  of  Thornton,  J.)  507. 

A  police  judge  is  a  judicial  officer,  but  he  is  also  a 
municipal  officer.     Ex  parte  Henry ^  62  Cal.  557. 

Section  14.  The  legislature  shall  provide  for  the  election  of 
R  cleric  of  the  Supreme  Courti  and  shall  fix  by  law  his  duties 
find  compensation  which  compensation  shall  not  be  increased 
or  diminished  during  the  term  for  which  he  Blall  haVe  been 
elected.  The  county  clerks  shall  be  ex  officio  clerics  of  the 
courts  of  record  in  and  for  their  respective  counties,  or  cities 
and  counties  The  legislature  may  also  provide  for  the  ap- 
pointment, by  the  several  Superior  Courts,  of  one  or  more 
commissioners  In  their  respective  counties,  or  cities  and  coun- 
ties, with  authority  to  perform  chamber  business  of  the 
judges  of  the  Superior  Courts,  to  take  depositions,  and  per- 
form such  other  business  connected  with  the  admiuistra* 
tiou  of  Justice  as  may  be  prescribed  by  law. 

Const.  1849,  Art.  VI,  Sec.  11. 

The  legislative  amendment  of  April  23, 1881,  to 
section  755,  Political  Code,  is  inoperative  as  to  the 
compensation  of  clerk  of  Supreme  Court,  whose 
term  of  office  had  commenced  before  the  date  of  said 
enactment.    Gross  v.  Kenfield,  57  Cal.  026. 

The  Supreme  Court  shall  be  always  open  for  busi- 
ness, but  the  duties  of  the  clerk  are  left  to  be  defined 
by  the  legislature,  and  under  section  1030,  Political 
Code,  he  is  not  required  to  keep  his  office  open  on  le- 
gal holidays,  nor  on  any  day  except  between  10  a.  m. 
and  4  p.  m.  The  action  of  the  court  does  not  depend 
upon  the  entry  of  its  orders  by  the  clerk,  but  upon 
the  fact  that  the  orders  have  been  made.  Niles  v. 
Edwards,  95  Cal.  47. 
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Section  referred  to  in  Barton  v,  Kalloch,  56  Oal. 
101. 

Bkction  15.  No  judicial  officer)  except  justices  of  the  peace 
and  court  commissioners,  shall  receive  to  his  own  use  any 
fees  or  perquisites  of  office. 

Const.  1849,  Art.  VI,  Sec.  13. 

Section  16.  The  legislature  shall  provide  for  the  speedy 
publication  of  such  opinioxis  of  the  Supreme  Court  as  it  may 
deem  expedient,  and  all  opinions  shall  be  free  for  publication 
by  any  person. 

Const.  1849,  Art.  VI,  Sec.  14» 

Section  17.  The  justices  of  the  Supreme  Court  and  judj^es 
of  the  Superior  Court  shall  severally,  at  stated  times  during 
their  continuance  in  office,  receive  for  their  services  a  compen* 
sation  which  shall  not  be  increased  or  diminished  after  their 
election,  nor  during  the  term  for  which  they  shall  have  been 
elected.  The  salaries  of  the  justices  of  the  Supreme  Court 
shall  be  paid  by  the  state.  One-hal  f  of  the  salary  of  each  Su» 
perior  Court  judge  shall  be  paid  by  the  state;  the  other  half 
thereof  shall  be  paid  by  the  county  for  which  he  is  elected. 
During  the  term  of  theflrst  judges  elected  under  this  consti* 
tution,  the  annual  salaries  of  the  justices  of  the  Supreme 
Court  shall  be  six  thousand  dollars  each.  Until  otherwise 
changed  by  the  legislature,  the  Superior  Court  judges  shall  re- 
ceive  an  annual  salary  of  three  thousand  dollars  each,  paj^able 
monthly,  except  the  judges  of  the  city  and  county  of  San 
Francisco,  and  the  counties  of  Alameda^  San  Joaquin,  Los 
Angeles,  Santa  Clara,  Vuba  and  Sutter  combined,  Sacramento, 
Butte,  Nevada  and  Sonoma,  which  shall  receive  four  thousand 
dollars  each. 

Const.  1849,  Art.  VI,  Sec.  15. 
Salary  and  expenses  of  office  are  distinccuishable. 
See  Kiriwood  t\  Soto,  87  Cal.  394. 

Section  18.  The  justices  of  the  Supreme  Court  and  judges 
of  the  Superior  Courts  shall  be  ineligible  to  any  other  office  or 
public  employment  than  a  judicial  office  or  employment,  dur- 
ing the  term  for  which  they  shall  have  been  elected. 

Const.  1849,  Art.  VI,  Sec.  16. 
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Sectton  19.    Judges  shall  not  charge  juries  with  respect  to  |  H*  i* 
matters  of  facti  but  may  state  the  testimony  and  declare  the 
law. 

Const.  1849,  Art.  VI,  Sec.  17. 

A  statement  copied  from  Ram  on  Facts  as  to  testi- 
mony of  children,  should  not  be  given  as  an  instruct 
tion  to  jury.  Instruction  given  as  to  testimony  of 
prosecutrix  m  case  of  rape  approved.  People  v.  Wes- 
sel,  98  Oal.  353. 

The  court  properly  refused  to  instruct  that  if  the 
jury  found  that  the  prosecutrix  in  a  seduction  case 
had  committed  lewd  or  immodest  acts,  though  not 
guilty  of  illicit  intercourse,  she  was  not  then  a  woman 
of  previous  chaste  character.  Such  instruction  would 
liave  been  charging  upon  matters  of  fact.  People  /;. 
Samonset,  97  Oal.  448. 

After  making  a  statement  of  evidence,  the  court 
instructed  the  jury :  *'If  these  facts  all  appear  to  your 
minds  as  I  have  stated  them,  then  your  verdict  will 
be  for  defendants."  KeM,  not  error.  Jones  v*  Chalfant, 
31  Pac.  Rep.  257. 

It  is  error  for  the  trial  court  to  charge  a  jury  that, 
as  a  "general  rule,  the  statements  of  the  witnesses 
as  to  verbal  admissions  of  a  party  should  be  received 
by  the  jury  with  great  caution,  as  that  kind  of  evi- 
dence is  subject  to  much  imperfection  and  mistake." 
Such  conclusion  being  an  inference  of  fact  to  be 
made  by  the  jury  from  the  peculiar  circumstances  of 
each  particular  case.    Kaufman  v.  Maier,  94  Oal.  269. 

I>uring^  a  rulings  upon  the  admissibility  of  certain 
evidence,  the  court  said  of  defendant,  in  the  presence 
of  the  jury,  ''she  had  contradicted  herself  several 
times  in  the  record,"  to  which  language  defendant 
excepted.  Whereupon  the  court  reiterated  the  state- 
ment, adding,  "that  is  the  chief  reason  why  I  admit 
those  letters  in  evidence."  //^W,  the  court  should 
not  have  given  its  opinion  to  the  jury  that  defendant 
had  sworn  falsely.    People  v,  Willard,  92  Oal.  482. 

A  statement  by  the  court  of  reasons  for  a  ruling 
on  evidence  is  not  addressed  to  the  jury,  and  if  prop- 
erly called  forth  by  the  offers  of  counsel,  and  contains 
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no  reflection  upon  defendant,  it  is  not  improper.  Peo- 
ple V.  McLean,  84  Oal.  481. 

An  instruction  in  which  the  court  said,  "My  under- 
standing was  that  that  completed  the  contract,'*  where 
the  record  shows  that  the  court  had  just  stated  the 
materiality  of  the  defendant's  claim  in  evidence  that 
the  six  hundred  dollars  was  paid  him  as  part  of  the 
purchase  price,  assumes  the  testimony  of  the  party  to 
that  fact  as  true,  and  the  court  erred  in  instruct- 
ing as  to  facts.  Vulicevich  v.  Skinner,  77  Cal.  239. 
See  also  Hill  v.  Finigan,  77  Cal.  267. 

Where  the  instruction  declares  that  *'the  testimony 
in  the  case  shows"  certain  facts  which  were  prejudi- 
cial to  defendant,  the  constitutional  provision  is  vio- 
lated.   The  People  v.  Oasey,  65  Oal.  260. 

The  court  may  instruct  that  testimony  has  been 
introduced  tending'  to  prove  a  certain  matter.  Peo- 
ple V.  Perry,  65  Oal.  568, 

An  instruction  that  * 'proof  of  the  possession  of 
property  in  the  hands  of  defendant  recently  after  the 
same  property  was  stolen  out  of  the  shop  of  Vestal, 
unless  the  possession  of  the  same  is  satisfactorily  ac- 
counted for  by  the  defendant,  raises  a  presumption 
of  gruilt  against  the  defendant,"  violates  the  consti- 
tutional provision  against  charging  the  jury  vnth 
respect  to  facts.     People  v,  Mitchell,  55  Oal.  236. 

An  instruction  that  flight  of  a  person  accused  of 
crime  is  a  strong  circumstance  of  guilt,  is  an  instruc- 
tion upon  facts,  as  such  presumption  is  not  declared 
by  law.    People  v,  Wong  Ah  Ngow,  54  Oal.  151. 

As  to  what  is  a  proper  occasion  for  giving  the  in- 
struction relative  to  the  testimony  of  an  accomplice, 
under  subdivision  4,  section  2061,  CO.  P., (comment- 
ing on  Kauffman  v.  Maier,  94  Oal.  282,  and  People  r. 
O'Brien,  %  Oal.  171.)    People  v,  Bonney,  98  Oal.  278. 

A  judge  cannot  be  too  cautious  in  a  criminal  trial 
in  avoiding  aP  interference  with  the  conclusions  of 
tlie  jury  upon  the  facts.  (Approving,  People  v.  AVil- 
liams,  17  Oal.  147.)  People  v.  Gordon,  88  Oal.  422, 
427. 

Further  examples  of  improper  instruction  are  given 
in  People  v.  Ohen  Sing  Wing,  88  Oal.  268,  where  it  is 
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added:  **This  provision  is  violated  whenever  a  judge 
so  instructs  as  to  force  the  jury  to  a  particular  conclu- 
sion upon  the  whole  or  any  part  of  the  case/'  etc., 
quoting  from  People  v.  Ybarra,  17  Cal.  171.  When 
all  the  evidence  in  the  case  showed  that  the  offense 
was  committed  in  the  night  time,  no  error  was 
committed  by  the  court,  saying  the  evidence  as  to 
a  burglary  showed  it  had  been  committed  about  three 
or  four  o'clock  in  the  morning.  People  r.  McGregar, 
88  Cal.  140.  And  see  People  i;.  Murray,  86  Oal.  31; 
Low  V.  Warden,  77  Oal.  95;  Wheaton  v.  Insurance 
Co.,  76  Cal.  417,  428;  People  v.  Phillips,  70  Cal.  61, 68 ; 
Weiderkind  v.  Tuolumne  C.  W.  Co., 65  Cal.  431 ;  Peo- 
ple V.  McDowell,  64  Cal., (dissenting  opinion  of  Sharp- 
stein,  J.)  468;  People  v.  Ah  Oon  et  aU,  56  Cal.  188, 
193, 

Section  20,    The  style  of  all  process  shall  be,  "The  People  of   lis  483 
the  State  of  California,**  and  all  prosecutions  shall  be  con- 
tacted in  their  name  and  by  their  authority. 

Const.  1849,  Art.  VI,  Sec.  18. 

An  order  of  arrest  signed  by  the  judge  in  compli- 
ance with  section  483  C.  C.  P.,  is  not  a  process  to  be 
issued  in  the  name  of  the  people,  etc,  Dusy  r. 
Helm,  59  Cal.  188. 

This  provision  was  in  the  old  constitution  and  has 
never  been  construed  to  apply  to  the  warrant  by 
which  prisoners  are  held  after  conviction.  A  certi- 
fied copy  of  the  judgment  is  the  only  warrant  or  au- 
thority necessary  to  justify  or  require  its  execution, 
(Section  463  Criminal  Practice  Act,  section  1213  Penal 
Code,)    Ex  parte  Ahern,  opinion  filed  July  25, 1894. 

The  district  attorney  in  the  prosecution  of  crim- 
inal cases,  acts  by  the  authority  and  in  the  nameof  the 
people  of  the  state,  though  in  other  matters  he  may 
be  largely  under  the  control  of  and  subordinate  to 
the  supervisors  of  the  county.  County  of  Modoc  v. 
Spencer  &  Raker,  opinion  filed  August  6,  1894. 

Section  21.  The  justices  shall  appoint  a  reporter  of  the  de- 
«>i£4ons'of  the  Supreme  Court,  who  shall  hold  his  oflice  and  be 
removable  at  their  pleasure.    H«  shall  receiye  an  annual  sal- 
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ary  not   to    exceed    twenty-five    hundred  dollars,    payable 
monthly.    • 

There  being  no  act  in  force  providing  for  compen- 
sation of  Supreme  Court  reporter  between  January 
1  and  July  1,  1880,  it  was  competent  for  the  legisla- 
ture in  1883  to  pass  an  act  providing  compensation 
for  said  officer  during  that  period.  Smith  v,  Dunn, 
64  Cal.  164. 

Section  22.  No  judge  of  a  court  of  record  shall  practice  law 
in  any  court  of  this  state  during  his  continuance  in  office. 

Section  23.  No  one  shall  be  eligible  to  the  office  of  juettce 
of  the  Supreme  Court,  or  to  the  office  of  judge  of  a  Superior 
Court,  unless  he  shall  have  been  admitted  to  practice  before 
the  Sapreme  Court  of  the  state. 

Section  24.  No  judge  of  a  Superior  Court  nor  of  the  Su- 
preme Court  shall,  after  the  first  day  of  July,  one  thousand 
eight  hundred  and  eighty,  be  allowed  to  draw  or  receive  any 
monthly  salary  unless  he  shall  take  and  subscribe  an  affidavit 
before  an  officer  entitled  to  administer  oaths,  that  no  cause  in 
his  court  remains  undecided  that  has  been  submitted  for  de- 
cision for  the  period  of  ninety  days. 

It  is  not  intended  by  this  section  that  a  judge 
should  forfeit  his  salary  upon  failure  to  decide  all 
cases  within  ninety  da5'S,  but  it  withholds  the  salary 
until  cases  submitted  for  ninety  days  have  been  de- 
cided.    Meyers  v.  Kenfield,  62  Cal.  612. 

ARTICLE  VII. 

PARDONING  POWER. 

Section  l.  The  governor  shall  have  the  power  to  grant  re- 
prieves, pardons,  and  commutations  of  sentence,  after  con- 
viction, for  all  offenses  except  treason  and  cases  of  impeach- 
ment, upon  such  conditions,  and  with  such  restrictions  and 
limitations  as  he  may  think  proper,  subject  to  such  regula- 
tions as  may  be  provided  by  law  relative  to  the  manner  of  ap- 
plying for  pardons.  Upon  conviction  for  treason,  the  gov- 
ernor shall  have  power  to  suspend  the  execution  of  the  sen- 
tence until  the  case  shall  be  reported  to  the  legislature  at  its 
next  meeting,  when  the  legislature  shall  either  pardon,  direct 
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the  execution  of  the  sentence,  or  grant  a  further  reprieve. 
The  governor  shall  communicate  to  the  legislatuTe,  at  the  be- 
ginning of  every  session,  every  case  of  reprieve  or  pardon 
granted,  stating  the  name  of  the  convict,  the  crime  for  which 
he  was  convicted,  the  sentence,  its  date,  the  date  of  the  par- 
don or  reprieve,  and  the  reasons  for  granting  the  same. 
Neither  the  governor  nor  the  legislature  shall  have  power  to 
grant  pardons,  or  commutations  of  sentence,  in  any  case 
where  the  convict  has  been  twice  convicted  of  felony,  unless 
upon  the  written  recommendation  of  a  majority  of  the  judges 
of  the  Supreme  Court. 

Const.  1849,  Art.  V,  Sec.  13. 

A  person  pardoned  by  the  governor  on  condition 
that  he  forthwith  leave  the  state  and  never  return 
thereto,  will  not  be  discharged  on  habeas  corpus  when 
it  appears  that  he  has  again  been  taken  into  custody 
after  his  release,  and  has  remained  in  the  state  after 
reasonable  time  has  elapsed  for  his  departure  from 
it.     Ex  parte  Marks,  64  Cal.  30. 

Penal  Code,  section  1590,  giving  to  prisoners  cer- 
tain deductions  from  their  term  of  sentence  for  good 
conduct  is  constitutional,  and  is  not  an  infringement 
of  the  right  of  the  governor  to  pardon.  No  order 
from  the  governor  is  necessary  to  entitle  a  prisoner 
to  his  discharge  under  said  section.  Ex  parte  Wad- 
leigh,  82  Cal.  518. 


ARTICLE  VIII. 

MILITIA. 

Section  1.  The  legislature  shall  provide,  by  law,  for  organ- 
izing and  disciplining  the  militia^  iu  such  manner  as  it  may 
deem  expedient,  not  incompatible  with  the  constitution  and 
laws  of  the  United  States.  Officers  of  the  militia  shall  be 
elected  or  appointed  in  such  manner  as  the  legislature  shall 
from  time  to  time  direct,  and  shall  be  commissioned  by  the 
governor.  The  governor  shall  have  power  to  call  forth  the 
militia  to  execute  the  laws  of  the  state,  to  suppress  insurrec- 
tions, nnd  repel  invasions. 

Const,  1849,  Art,  VIII,  Sees,  1,  2,  3, 
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Section  2.  All  military  organizations  provided  for  by  this 
constitution,  or  any  law  of  this  state,  and  receiving  state  sup- 
port, shall,  while  under  arms  either  for  ceremony  or  duty, 
carry  no  device,  banner  or  flag  of  any  state  or  nation,  except 
that  of  the  United  States  or  the  state  of  California* 


ARTICLE  IX, 

EDUCATION, 

118  12§         Section  1.    A  general  diffusion  of  knowledge  and  intelli- 
12i   22       gencebeingessential  to  the  preservation  of  the  rights  and  lib- 
erties of  the  people,  the  legislature  shall  encourage  by  all  suit- 
able means  the  promotion  of  intellectual,  scientific,  moral, 
and  agricultural  improvement. 

Const.  1849,  Art.  IX,  Sec.  2. 

Education  of  the  youth  is  properly  included  within 
functions  of  a  municipal  government,  and  it  is  for 
the  legislature  to  determine  the  extent  to  which  it  will 
confer  upon  such  corporation  any  power  to  aid  it  in 
the  discharge  of  the  obligation  which  the  constitu- 
tion has  imposed  upon  the  legislature.  In  each  of 
the  free-holders'  chaiters  that  have  been  approved 
by  the  legislature  an  educational  department  has 
been  established.  School  houses  are  essential  aids 
in  promotion  of  education,  and  their  creation  falls  as 
completely  within  municipal  government  as  does 
erection  of  hospitals  or  buildings  for  fire  engines,  and 
when  erected,  are  as  fully  municipal  buildings.  (Dis- 
tinguishing Kennedy  v.  Miller,  97  Cal.  429.)  Wet- 
more  V.  City  of  Oakland,  99  Cal.  146. 

Section  2.  A  superintendent  of  public  instruction  shall,  at 
each  gubernatorial  election  after  the  adoption  of  this  constitu- 
tion, be  elected  by  the  qualified  electors  of  the  state.  He  shall 
receive  a  salary  equal  to  that  of  the  secretary  of  state,  and  shall 
enter  upon  the  duties  of  his  office  on  the  first  Monday  after  the 
first  day  of  January  next  succeeding  his  election. 

Const.  1849,  Art.  IX,  Sec.  1. 

An  amendment  to  section  1552,  Political  Code, 
March,  1889,  provides  that  each  superintendent  of 
public  instruction  shall  receive  his  actual  and  neces- 
sary traveling  expenses,  to  be  paid  out  of  the  county 
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general  fund,  not  to  exceed  ten  dollars  per  district 
per  annum.  Held,  not  to  be  an  unlawful  increase  of 
the  salary  of  the  ofl5ce.  Kirk  wood  v.  Soto,  87  Cal. 
394. 

Section  referred  to  in  Barton  v.  Kalloch,56  Cal. 
101. 


Section  3.  A  euperintendent  of  schools  for  each  county  shall 
be  elected  by  the  qualified  electors  thereof  at  each  gubernato. 
rial  election;  provided,  that  the  les:islature  may  authorize  two 
or  more  counties  to  unite  and  elect  one  superiutendsnt  for  the 
counties  so  uniting. 

Kef  erred  to  in  Barton  v.  Kalloch,  56  Gal.  102. 

Section  4.  The  proceeds  of  all  lands  that  have  been  or  may 
be  granted  by  the  United  States  to  this  state  for  the  support  of 
common  schools  which  may  be,  or  may  have  been,  sold  or  dis- 
posed of,  and  the  five  hundred  thousand  acres  of  land  granted 
to  the  new  states  under  an  act  of  congress  distributing  the  pro- 
ceeds of  the  public  lands  among  the  several  states  of  the  Unions 
approved  A.  D.  one  thousand  eight  hundred  and  forly-oue,  and 
all  estates  of  deceased  persons  who  may  have  died  without  leav- 
ing a  will  or  heir,  and  also  such  per  cent,  as  may  be  granted,  or 
may  have  been  granted,  by  congress  on  the  sale  of  lands  in  this 
state,  shall  be  and  remain  a  perpetual  fund,  the  interest  of 
which,  together  with  all  the  rents  of  the  unsold  lands,  ana  such 
other  means  as  the  legislature  may  provide,  shall  be  inviolably 
appropriated  to  the  support  of  common  schools  throughout  the 
state. 

Const.  1849,  Art.  IX.  Sec.  2. 

School  moneys  properly  are  retained  in  county 
treasury,  and  not  subject  to  call  of  city  treasury. 
Kennedy  v.  Miller,  97  Cal.  429. 

The  constitution  does  not  prohibit  aliens  who  have 
never  been  residents  of  this  state  from  being  heirs. 
(See  Sees.  671,  672,  0.  C,  and  Sec.  17,  Art.  I.) 
State  V.  Smith,  70  Cal.  153. 

The  property  of  a  deceased  person  does  not  vest  in 
the  state  if  he  leaves  heirs.  Lyons  v.  State,  67  Cal. 
380. 
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Section  5.  The  legislature  shall  provide  for  a  system  of 
common  schools  by  which  a  free  school  shall  be  kept  up  and 
supported  in  each  district  at  least  six  months  in  every  year, 
after  the  first  year  in  which  a  school  has  been  established. 

Const.  1849,  Art.  IX,  Sec.  3. 

The  purpose  is  to  maintain  school  \^thin  the  dis- 
trict. 

An  incorporated  town  being  formed  of  part  of  a 
school  district  and  school  being  maintained  in  the  town 
by  the  school  trustees,  but  no  school  being  main- 
tained in  that  part  of  district  not  included  in  the 
town,  does  not  entitle  the  trustees  to  draw  eoimty 
money  apportioned  to  the  district.  Bay  View  S. 
District  v,  Linscott,  99  Oal.  25. 

School  moneys  are  properly  retained  in  county 
treasury  and  not  subject  to  deposit  in  city  treasury. 
Kennedy  v.  Miller,  97  Cal.  429. 

The  general  law  as  contained  in  the  Political  Code 
controls  the  provisions  of  a  special  charter  of  San 
Francisco  in  relation  to  public  schools.  Kennedy 
V.  Board  of  Education,  82  Oal.  483. 

Section  referred  to  in  construing  Tray  lor  act 
(Stats.  1880  p.  105)  in  Earle  v.  Board  of  Education,  55 
Cal.  489.  This  section  is  not  self  executing.  People 
V,  Board  of  Education,  55  Cal.  331,  334. 

118  119  Section  6.  The  public  school  system  shall  include  primary 
and  grammar  schools,  and  such  high  schools,  evening  schools, 
normal  schools  and  technical  schools  as  may  be  established 
by  the  legislature,  or  by  municipal  or  district  authority;  bat 
the  entire  revenue  derived  from  the  state  school  fund,  and  the 
state  school  tax,  shall  be  applied  exclusively  to  the  support  of 
primary  and  grammar  schools. 

As  to  school  moneys,  see  Kennedy  v.  Miller,  97  Cal, 
429.  The  section  defines  what  are  public  schools  of 
the  state  (Abeel]  v,  Clark,  84  Cal.  226,  229,)  and  is 
not  self  executing.  People  v.  Board  of  Education, 
55  Cal.  331,  334. 

Section  7.  The  governor,  superintendent  of  public  instruc- 
tion and  the  principals  of  the  state  normal  schools,  shall  con- 
stitute the  state  board  of  education,  and  shall  compile,  or 
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Section  7,  [Art.  IX. J  The  governor,  the  superintendent  of  117  53*2 
public  instruction,  the  president  of  the  University  of  Cali- 
fornia, and  the  professor  of  pedagogy  therein,  and  the  princi- 
pals of  the  state  normal  schools,  shall  constitute  the  state 
board  of  education,  and  shall  compile,  or  caused  to  be  com- 
piled, and  adopt,  a  uniform  series  of  text  books  for  use  in  the 
common  schools  throughout  the  state.  The  state  board  may 
cause  such  text  books,  when  adopted,  to  be  printed  and  pub* 
lished  by  the  superintendent  of  state  printing,  at  the  state 
printing  office,  and  when  so  printed  and  published,  to  be  dis- 
tributed and  Bold  at  the  cost  price  of  printing,  publishing  and 
distributing  the  same.  The  text  books  so  adopted  shall  con- 
tinue in  use  not  less  than  four  years;  and  said  state  board 
shall  perform  such  other  duties  as  may  be  prescribed  by  law. 
The  legislature  shall  provide  for  a  board  of  education  in  each 
connty  in  the  state.  The  county  superintendents  and  the 
county  boards  of  education  shall  have  control  of  the  examina- 
tion of  teachers   and   the   granting  of  teachers'  certificates 
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rectly  or  Indirectly,  in  any  of  the  common  schools  of  this 
state. 

Where  a  minor  has    been    convicted  of   misde- 
meanor in  the  police  judges'  court,  San  Francisco, 
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Section  6.  The  public  school  system  shall  In* 
elude  primary  and  grammar  schools,  and  such  high 
schools,  evening  schools,  normal  schools,  and  tech- 
nical schools  as  may  be  established  by  the  legis- 
lature, or  by  municipal  or  district  authority.  The 
entire  revenue  derived  from  the  state  school  fund 
and  from  the  general  state  school  tax  shall  be  ap- 
plied exclusively  to  the  Support  of  primary  and 
grammar  schools ;  but  the  legislature  may  authorize 
and  cause  to  be  levied  a  special  state  school  tax  for 
the  support  of  high  schools  and  technical  schopls,  or 
either  of  such  schools,  included  in  the  public  school 
system,  and  all  revenue  derived  from  such  special 
tax  shall  be  applied  exclusively  to  the  support  of 
the  schools  for  which  such  special  tax  shall  be 
levied.     [Amendment  adopted  November  4^  1902 S\ 

Ktu  v/c*A«  «/c»Xf  *j%rx^ 

Section  7.  The  governor,  superintendent  of  public  instruc- 
tion and  the  principals  of  the  state  normal  schools,  shall  con- 
stitute the  state  board  of  education,  and  shall  compile,  or 
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cause  to  be  compiled,  and  adopt  a  uuiform  series  of  text  books 
for  use  in  the  common  schools  throughout  the  state.    The 
state  board  may  cause  such  text  books,  when  adopted,  to  be 
printed  and  published  by  the  superintendent  of  state  printing, 
at  the  state  printing  office;   and  when  so    printed  aud  pub- 
lished, to  be  distributed  and  sold  at  the  cost  price  of  printing, 
publishing  and  distributing  the  same.    The  text  books,  so 
adopted,  shall  continue  in  use  not  less  than  four  years;  and 
said  state  board  shall  perform  such  other  duties  as  may  be  pre- 
scribed by  law.    The  legislature  shall   provide  for  a  board  of 
education  in  each  county  in  the  state.    The  county  superin- 
tendents aud  tlie  county  boards  of  education  shall  have  con- 
trol of   the  examination   of    teachers    and  the  granting  of 
teachers'   certificates   within   their  respective    jurisdictions 
TRatification  declared  Feb.  12. 1885.] 

[original  section.] 

Section  7.  The  local  boards  of  education,  and  the  boards 
of  supervisors,  and  the  county  superintendents  of  the  several 
counties  which  may  not  have  county  boards  of  education, 
shall  adopt  a  series  of  text  books  for  the  use  of  the  common 
schools  within  their  respective  jurisdictions;  the  text-books 
so  adopted  shall  continue  in  use  for  not  less  than  four  vears; 
thev  shall  alt-o  have  control  of  the  examination  of  teachers  and 
fhe  granting  of  teacher's  certilicates  within  their  several  ju- 
risdictions. 

This  section  is  self  executing,  and  operated  as  a 
repeal  of  the  act  of  December  13,  1875,  (Stat.  p.  1) 
which  provided  that  certain  text  books  then  in  use 
should  be  continued  until  otherwise  provided  by  stat- 
ute. A  constitutional  provision  may  be  self  execut- 
ing as  to  a  certain  state  of  facts  and  not  as  to  an- 
other state  of  facts.  People  v.  Board  of  Education, 
55  Cal.  331. 

Section  8.  No  public  money  shall  ever  be  appropriated  for 
the  support  of  any  sectarian  or  denominational  school,  or  any 
school  not  under  the  exclusive  control  of  the  officers  of  the 
public  schools;  nor  shall  any  sectarian  or  denominational 
doctrine  be  taught,  or  instruction  thereon  be  permitted,  di- 
rectly or  indirectly,  in  any  of  the  common  schools  of  this 
state. 

Where  a  minor  has  been  convicted  of  misde- 
meanor in  the  police  judges'  court,  San  Francisco, 
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and  the  court  has  suspended  judgment  and  ordered 
the  minor  to  be  confined  under  the  care  of  the  Boya' 
and  Girls'  Aid  Society — a  non-sectarian  charitable 
institution  for  the  reformation  of  criminal  minors — 
and  has  ordered  a  proper  amount  to  be  paid  from 
the  treasury  of  the  city  and  county  for  the  maintain- 
ance  of  such  minor  while  in  such  custody,  man- 
damus will  lie  to  compel  such  payment.  The  act  of 
March  15,  1883,  (Sec.  1388,  Penal  Code)  under  which 
such  proceedings  are  had,  is  constitutional,  and  it 
is  not  necessary  that  the  order  of  the  judge  directing 
the  payment  should  be  approved  by  the  supervisors. 
Boys*  and  Girls'  Aid  Society  v.  Reis,  71  Oal.  627. 

Section  referred  to  in  Kennedy  v.  Miller,  97  Cal. 
431. 

Section  9.  The  University  of  California  shall  constitute  a 
public  trust,  and  its  organization  and  government  shall  be  per- 
petually continued  in  the  form  and  character  prescribed  by  the 
organic  act  creating  the  same,  passed  March  twenty-third, 
eighteen  hundred  and  sixty-eight  (and  the  several  acts  amend- 
atory thereof),  subject  only  to  such  legislative  control  as  may 
be  necessary  to  insure  compliance  with  the  terms  of  its  endow- 
ments, and  the  proper  investment  and  security  of  its  funds.  It 
shall  be  entirely  independent  of  all  political  or  sectarian  influ- 
ence, and  kept  free  therefrom  in  the  appointment  of  its  regents 
and  in  the  administration  of  its  affairs;  provided,  that  all  the 
moneys  derived  from  the  sale  of  the  public  lands  donated  to 
this  state  by  act  of  congress,  approved  July  second,  eighteen 
hundred  and  sixty  two  (and  the  several  acts  amendatory  there- 
of), shall  be  invested  as  provided  by  said  acts  of  congress,  and 
the  interest  of  said  moneys  shall  be  inviolably  appropriated  to 
the  endowment,  support  and  maintenance  of  at  least  one  col- 
lege of  agriculture,  where  the  leading  objects  shall  be  (without 
excluding  other  scientific  and  classical  studies,  and  including 
military  tactics)  to  teach  such  branches  of  learning  as  are  rela- 
ted to  scientific  and  practical  agriculture  and  the  mectianic 
arts,  in  accordance  with  the  requirements  and  conditions  of 
said  acts  of  congress;  and  the  legislature  shall  provide  that  if, 
through  neglect,  misappropriation,  or  any  other  contingency 
any  portion  of  the  funds  so  set  apart  shall  be  diminished  or  lost 
the  state  shall  replace  such  portion  so  lost  or  misappropriated 
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so  that  the  priucipal  thereof  shall  remaia  forever  undlmiD- 
ished.  No  person  shall  be  debarred  admission  to  any  of  the 
collegiate  departments  of  the  university  on  account  of  sex. 

The  organic  act  of  the  university  (Stats,  1867,  p.  248) 
made  provision  that  professional  and  other  colleges 
might  be  added  to  and  connected  with  the  univers- 
ity. The  act  of  March  23,  1878  (Stats,  p.  533)  creat- 
ing Hastings  College  of  Law,  made  provision  for 
its  affiliation  with  the  university,  and  it  was  decided 
in  Foltz  v^  Hoge,  54  Cal.  28,  that  such  affiliation 
had  been  effected,  and  that  the  college  had  become 
an  integral  part  of  the  university.  By  the  constitu- 
tion it  is  declared  that  the  university  shall  be  con- 
tinued in  the  character  and  form  prescribed  in  the 
acts  then  in  force,  subject  to  legislative  control  for 
specified  purposes  only.  It  was  not  competent  for  the 
legislature  by  act  of  March  3,  1883,  (Stats,  p.  54)  or 
the  act  of  March  18,  1885,  (Stats,  p.  203)  or  by  any 
other  act  to  change  the  form  of  government  of  the 
university,  or  of  any  college  thereof  then  existing  by 
assuming  to  transfer  the  control  of  the  college  to  the 
regents  of  the  university,  or  to  make  another  trans- 
fer by  creating  a  board  of  trustees  for  the  college. 
Such  changes  are  prohibited  by  the  constitution  as  to 
the  university,  and  the  college  is  part  of  the  univer- 
sity.   People  V.  Kewen,  69  Oal.  215. 

All  money  in  the  state  treasury  subject  to  the  use 
of  the  university  may  be  drawn  upon  the  order  of  the 
board  of  regents,  endorsed  by  the  governor,  without 
an  appropriation  or  the  warrant  of  the  controller. 
University  v.  January,  66  Oal.  507. 

The  section  is  self-executing,  and  requires  no  leg- 
islation.   People  V.  Board  of  Education,  55  Oal.  334. 

ARTIOLE  X. 

STATE  INSTITUTIONS  AND  PUBLIC  BUILDINGS. 

Section  1.    There  shall  be  a  state  board  of  prison  directors, 
to  consist  ol  five  persons,  to  be  appointed  by  the  governor 
with  the  advice  and  consent  of  the  senate,  who  shall  hold 
oflBce  for  ten  years,  except  that  the  first  appointed  shall,  in 
Buch  manner  as  the  legislature  may  direct,  be  so  classified  that 
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the  term  of  one  person  so  appointed  shall  expire  nt  the  end  of 
each  two  years  during  the  first  ten  years,  and  vacancies  occur- 
ring shall  be  filled  in  like  manner.  The  appointee  to  a  vacancy, 
occurring  before  the  expiration  of  a  term,  shall  hold  office  only 
for  the  unexpired  term  of  his  predecessor.  The  governor  shall 
have  the  power  to  remove  either  of  the  directors  for  miscon- 
duct, incompetency,  or  neglect  of  duty,  after  an  opportunity  to 
be  heard  upon  written  charges. 

The  attorney  general  having  filed  with  the  governor 
specific  charges  of  misconduct  and  neglect  of  duty 
on  the  part  of  the  state  board  of  prison  directors, 
Held,  the  governor  had  power  to  investigate  the 
charges,  he  having  commenced  such  investigation  by 
a  coarse  of  procedure  similar  to  that  provided  for 
trials  before  the  courts.  Chapman  v.  Stoneman,  63 
Oal.  490. 

Under  the  general  powers  of  the  legislature  essen- 
tial to  the  promotion,  regulation  and  preservation  of 
the  morals,  health,  prosperity  and  general  well-beirg 
of  the  people  of  the  state  it  was  competent  to  enact 
section  172  of  Penal  Code,  making  it  a  criminal 
offense  to  sell  or  give  away  spirituous,  etc.,  liquors, 
within  one  mile  of  any  state  prison  or  asylum.  Such 
power  existed  under  the  former  constitution;  and, 
(per  Thornton,  J.)  the  like  power  exists  under  the 
present  constitution.    Ex  parte  Mc01ain,61  Cal.  436. 

Section  2.  The  board  of  directors  shall  have  the  charge  and 
superintendence  of  the  state  prisons,  and  shall  possess  such 
powers,  and  perform  such  duties,  in  respect  to  other  penal  and 
reformatory  institutions  of  the  state,  as  the  legislature  may 
prescribe. 

Sections.  The  board  shall  appoint  the  warden  and  clerk, 
and  determine  the  other  necessary  officers  of  the  prisons.  The 
board  shall  have  power  to  remove  the  wardens  and  clerks  for 
misconduct,  incompetency,  or  neglect  of  duty.  All  other  offi- 
cers and  employes  of  the  prisons  shall  be  appointed  by  the 
warden  thereof,  and  be  removed  at  his  pleasure. 

Section  4.  The  members  of  the  board  shall  receive  no  com- 
pensation  other    than  reasonable    traveling  and   other  ex- 
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penses  incurred  while  engaged  In  the  performance  of  official 
.  duties,  to  be  audited  as  the  legislature  mav  direct. 

The  act  of  April  15,  1880,  (Stats,  p.  243)  to  define, 
regulate  and  govern  the  state  prison,  and  the  amend- 
ment thereto  of  March  14,  1881,  (Stats,  p.  81)  in  so 
far  as  they  attempt  to  grant  compensation  to  the 
members  of  the  board  of  directors  other  than  reason- 
able traveling  and  other  expenses,  are  unconstitu- 
tional.   People  V,  Chapman,  61  Oal.  262, 

Sections.  The  legislature  shall  pass  such  laws  as  may  be 
necessary  to  further  define  and  regulate  the  powers  and  du- 
ties of  the  board,  wardens  and  clerks,  and  to  carry  into  effect 
the  provisions  of  this  article. 

Section  6.  After  the  first  day  of  January,  eighteen  hundred 
and  eighty-two,  the  labor  of  convicts  shall  not  be  let  out  by 
contract  to  any  person,  copartnership,  company  or  corpora- 
tion, and  the  legislature  shall,  by  law,  provide  for  the  work- 
ing of  convicts  for  the  benefit  of  the  state. 

ARTICLE  XI. 

CITIES,  COUNTIES   AND  TOWNS. 

Section  1.  The  several  counties  as  they  now  exist,  are 
hereby  recognized  as  legal  subdivisions  of  this  state. 

Sections  1  to  13,  are  referred  to  as  sustaining  the 
proposition  that  under  the  municipal  corporation  act 
the  recorder  of  a  city  may  have  a  dual  jurisdiction 
and  functions,  as  justice  of  the  peace  and  recorder. 
T>^?T,oo  „  n;tv  of  Fresno.  88  Cal.  407,  412. 

SECTION  3,  [Art.  XL]    The  legislature,  by  general  and  uni 
form  laws    may  provide  for  the  form^tlL^of  new  counties        "'  '^ 

Z^^^lt^ZT^^    *''' "'  "^"  ^^""^^  «^«"  ^«  -'-"^^«  "ed 
,  K..K  !.     *'®*"^*'°''''*y*<*  *  population  of  less  than 

eight  thousand;  nor  shall  a  new  county  be  formed  containing 
a  less  population  than  five  thousand ;  nor  shalUny  iln  there^^^ 
pass  Within  five  miles  of  the  county  seat  of  any  county  pro 
posed  to  be  divided .  Every  county  which  shall  be  Xged  or" 
created  from  territory  taken  from  any  other  county  or  coun- 
ties, shal  be  liable  for  a  Just  proportion  of  the  existing  debts 
and  liabilities  of  the  county  or  counties  from  which  such  ter- 
tory  shall  be  taken,  f  Amendment  ratified  at  election  Nov  6 
1894.]  ,  '    ' 
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be  divided.  Every  county  which  shall  be  enlarged  or  created 
from  territory  taken  from  any  other  county  or  counties,  shall 
be  liable  for  a  just  proportion  of  the  existing  debts  and  lia- 
bilities of  the  county  or  counties  from  which  such  territory 
shall  be  taken. 

On  division  of  county  and  creating  new  counly, 
the  latter  is  not  chargeable  with  money  expended  m 
its  territory  by  the  original  county  between  the  date 
of  the  act  and  the  organization  of  the  new  county. 
Los  Angeles  County  v.  Orange  County,  97  Cal.  329 . 

Ill  JS  Section  4.  The  legislature  shall  establish  a  system  of 
county  governments  which  shall  be  uniform  throughout  the 
state,  and  by  general  laws  shall  provide  for  township  organi- 
zation, under  which  any  county  may  organize  whenever  a  ma- 
jority of  the  qualified  electors  of  such  county,  voting  at  a  gen- 
eral election,  shall  so  determine;  and,  whenever  a  county 
shall  adopt  township  organization,  the  assessment  and  col- 
lection of  the  revenue  shall  be  made,  and  the  business  of  sue  h 
county  and  the  local  affairs  of  the  several  townships  therein, 
shall  be  managed  and  transacted  in  the  manner  prescribed  by 
such  general  laws. 

Const.  1849,  Art.  XI,  Sec.  4. 

The  system  adopted  by  the  county  government  act 
of  1883,  as  amended  in  1889,  (Stats.  1889  p.  232,  and 
1891,  p.  331)  construed,  and  Held^  the  classification 
of  counties  for  purpose  of  fixing  salaries  of  officers  is 
not  in  contravention  of  this  section.  The  section 
means  that  the  * 'system"  shall  be  uniform,  so  that 
its  several  parts  shall  be  applicable  to  each  county — 
uniformly  applicable  to  all  the  counties  in  the  state. 
The  legislature  is  forbidden  to  pass  any  local  or 
special  law  regulating  county  or  township  business, 
(Art.  IV,  Sec.  25,  Par.  9)  or  prescribing  the  powers 
and  duties  of  officers  in  counties.  (Art.  IV,  Sec.  25, 
Par.  28.)     Welch  v,  Bramlett,  98  Cal.  219. 

An  act  of  the  legislature  amending  the  county  gov- 
ernment act  (Stats.  1887  p.  207)authorizing  supervis- 
ors in  counties  in  certain  classes  to  appoint  deputies 
of  county  clerk  and  pay  them  from  the  county 
treasury,  delegated  to  the  supervisors  powers  which 
could  only  be  exercised  by  the  legislature.    Dough- 
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erty  v.  Austin,  94  Cal.  601,  626.  McFarland  and  Pat- 
erson,  JJ.,  dissenting. 

The  objection  was  made  to  the  act  of  April  27, 
1880,  (Stats,  p.  527)  known  as  the  county  govern- 
ment act,  that  it  was  not  a  general  law  nor  uniform 
throughout  the  state.  Several  other  objections  were 
also  urged,  but  the  court  decided  it  unconstitutional, 
withdut  expressly  distinguishing  the  objections. 
Leonard  v.  January,  56  Oal  1. 

There  is  a  distinction  between  the  system  of 
county  government  embracing  school,  road  and 
supervisorial  districts,  and  the  township  organiza- 
tion. Under  this  latter  the  county  may  become  or- 
ganized whenever  a  majority  of  qualified  electors  de- 
termine at  a  general  election.  A  general  law  is  also 
required  for  the  government  of  suctt  township  organ- 
izations. (Ex  parte  Wall,  48  Oal.  318.)  Lorgan  v. 
County  of  Solano,  65  Cal.  122. 

A  reclamation  district  is  a  public  corporation  for 
municipal  purposes,  and  special  acts  prior  to  this 
constitution,  creating  such  districts  are  valid. 
Swamp  L.  Dist.  No.  150  v.  Silver,  98  Cal.  51. 

For  comments  upon  corporations  for  public  pur- 
poses, other  than  strictly  municipal  or  oountv,  see 
In  re  Madera  Ir.  Dist.,  92  Cal.  297,  319. 

The  duty  of  the  legislatiure  is  simply  to  establish 
a  system  of  county  governments  which  shall  be  uni- 
form throughort  the  state,  and  the  provision  of  sub- 
divibion  15,  of  section  189,  of  the  act  as  amended  in 
1889,  (Stats,  p.  283)  directing  that  in  counties  of  a 
certain  class,  license  tsjces  shall  be  paid  into  the  city 
treasury  of  the  incorporated  city  or  town  where  the 
same  are  collected,  is  not  germane  to  the  subject  of 
the  act,  and  is  special  and  local  legislation.  License 
taxes  are  for  the  use  of  the  county,  and  should  be 
deposited  with  the  county  treasurer,  (See  3363  Pol- 
itical Code,  Const.  Art.  XI,  Sec.  16.)  County  of  San 
Luis  Obispo  v.  Grave 3,  84  Cal.  71. 

Section  P.  The  legislature,  by  general  and  uniform  laws,  ^^g  2f» 
shall  provide  for  the  election  or  appointment,  in  the  several  118  404 
counties,  of  boards  of    supervisors,  sheriffs,  county  clerks,  i»  8»i 
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district  attorneys,  and  such  other  county,  township  and  mu- 
nicipal officers  as  public  convenience  may  require  and  shall 
prescribe  their  duties,  and  fix  their  terms  of  office.  It  shall 
regulate  the  compensation  of  all  such 'officers,  in  proportion 
to  duties,  and  for  this  purpose  may  classify  the  counties  by 
population;  and  it  shall  provide  for  the  strict  accountibility 
of  county  and  township  officers  for  all  fees  which  may  be  col- 
lected by  them,  and  ior  all  public  and  municipal  moneys 
which  may  be  paid  to  them,  or  officially  come  into  their  pos- 
session. 

Const.  1849,  Art.  XI,  Sec.  5. 

The  county  government  act,  (Stats.  1891,  pp.  304, 
307)  does  not  autnorize  supervisors  to  employ  counsel 
to  assist  district  attorney  in  prosecuting  criminal 
cases,  nor  is  such  authority  within  the  inherent  pow- 
ers of  supervistirs.  The  district  attorney,  in  the 
prosecution  of  criminal  cases,  acts  by  the  authority 
and  in  the  name  of  the  people  of  the  state,  though  in 
other  matters  he  may  be  largely  subordinate  to  and 
under  the  control  of  the  supervisors.  County  of  Mo- 
doc V,  Spencer  &  Raker,  opinion  filed  Aug,  6,   1894. 

Supervisors  cannot  create  offices.  The  legislature 
cannot  divest  itself  of  this  power  and  confer  it  upon 
supervisors.  In  this  respect  this  section  is  mandatory. 
Eldorado  Co.  v,  Meiss,  100  Cal.  268.  That  it  is  man- 
datory.   Welch  V.  Bramlett,  98  Cal.  219. 

The  legislature  had  power  to  pass  the  act  of  March 
31, 1891,  (Stats,  p.  430)  to  establish  law  libraries. 
And  the  supervisors  having  elected  to  come  in  under 
that  act,  cannot  afterwards  evade  it  by  repealing  the 
enacting  clause  of  their  ordinance.  (Citing,  as  to 
power  of  the  legislature.  People  v.  McFadden,  81  Cal. 
489.)    Board  of  Trustees  v.  Supervisors,  99  Oal.  571. 

It  was  unnecessary  to  pass  upon  the  constitution- 
ality of  that  part  of  the  act  of  March  11, 1891, ((Stats. 
p.  101)  whereby  the  commissioners  declared  Glenn 
county  to  belong  to  41st  class.  The  county  contained 
a  population  between  6500  and  6600,  and  was  a  county 
of  the  41st  class  under  general  law  existing  when  it 
was  created,  notwithstanding  the  act  creating  it  pro- 
vided that  until  otherwise  provided  by  law,  it  should 
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bslong  to  the  37th  class.  Saunders  v,  Sehorn,  98  Cal. 
227. 

The  constitution  requires  the  legislaturie  and  not 
the  supervisors  to  regulate  the  compensation  of  offi- 
cers in  proportion  to  duties,  and  this  power  cannot 
be  delegated.  (Dougherty  v.  Austin,  94  0al.  601.) 
Welsh  V.  Bramlett,  98  Oal.  219.  And  see  also  Saun- 
ders V.  Sehorn,  swjora. 

What  compensation  is  commensurate  with  duties 
of  an  office  is  a  question  of  fact  to  he  determined  by 
the  legislature.    Green  v.  Fresno  Co.,  95  Oal.  329. 

Subdivision  14  of  section  183  of  the  county  govern- 
ment act  (Stats.  1891  p.  377)  authorizing  the  super- 
visors to  fix  the  salaries  of  co/istables,  to  be  paid 
monthly,  etc.,  is  unconstitutional.  The  compensation 
of  such  officers  must  be  regulated  by  the  legislature 
in  proportion  to  duties,  and  this  power  cannot  be 
delegated  to  the  supervisors.  People  v.  Johnson,  95 
Cal.  471. 

In  Dougherty  r.  Austin,  94  Cal.  601,  it  was  held 
that  the  amendment,  (Stats.  1887  p.  207)  authorizing 
supervisors  to  appoint  deputies  when  they  deemed 
it  necessary  or  expedient  and  to  pay  such  deputies 
out  of  the  county  funds,  enabled  the  supervisors  to 
regulate  the  compensation  of  the  officer  and  was 
void,  although  the  act  w^as  passed  before,  and  acted 
upon  by  supervisors  after  election  of  the  officer. 
Such  power  cannot  be  delegated  by  legislature,  and 
this  section  is  mandatory. 

Section  cited  on  construction  of  statute  in  Donlon 
V.  Jewett,  88  Cal.  531. 

That  the  legislature  shall  classify  by  population. 
People  V,  McFadden,  81  Cal.  489,  500. 

The  requirement  of  subdivision  15  of  section  189  of 
county  government  act  as  amended  in  1889,  (Stats,  p. 
283)  that  moneys  collected  as  license  taxes  upon  busi- 
ness conducted  in  any  incorporated  city  or  town  shall 
be  paid  into  the  city  treasury,  etc.,  is  contrary  to  the 
genera]  laws  of  the  state,  (Pol.  Code,  pt.  3,  tit.  7,  c. 
15)  and  is  not  germane  to  any  part  of  said  county 
government  act,  which  purports  to  provide  for  the 
organization,  classification  and  powers  of  counties, 
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and  the  powers,  duties  and  compensation  of  county 
officers.  County  of  San  Luis  Obispo  v.  Graves,  84 
Cal.  71. 

There  is  no  mandate  in  this  section  directing  the 
legislature  to  provide  for  the  -psLyment  of  salanes  to 
county  officers,  nor  does  it  prohibit  their  compensa- 
tion by  fees.  The  fee  bill  of  1870,  (Stats^  p.  438)  be- 
came operative  in  San  Luis  Obispo  county,  when  the 
three  offices  of  clerk,  auditor  and  recorder  became 
vested  in  different  persons  in  1881.  San  Luis  Obispo 
Co.  i\  Darke,  76  CaK  92.  See  also  Whiting  v.  Hag- 
gard, 60  Cal.  513. 

This  section  is  part  of  the  system  of  restriction 
upon  the  legislature  against  passing  special  laws. 
Thomason  v.  Ash  worth,  73  Cal.  73,  77. 

Under  county  governmeiit  act  of  March  14,  1883, 
(Stats,  p.  299)  the  supervisors  had  authority  to  create 
the  office  of  license  tax  collector,  and  appoint  a 
suitable  person  to  discharge  the  duties  of  said  office. 
People  V,  Ferguson,  65  Cal.  288,  McKee,  J.,  dissent- 
ing. 

The  legislature  is  entitled,  as  was  done  in  the  county 
government  act  of  1883,  (Stats,  p.  299))  to  classify 
the  counties  by  population  as  a  means  of  regulating 
the  compensation  of  officers  in  proportion  to  duties. 
Longan  v.  County  of  Solano,  65  Cat.  122. 

Under  the  act  of  1878,  (Stats,  p.  881)  with  refer- 
ence to  the  police  force  in  the  city  of  San  Francisco, 
(known  as  the  "McCoppin  Police  bill'^  the  police 
commissioners  and  chief  of  police  were  not  elective 
officers,  and  their  mode  of  appointment  by  the  dis- 
trict judges  was  not  in  violation  of  the  then  existing 
constitution  under  decisions  of  the  former  Supreme 
Court.  Staude  v.  Election  Commissioners,. 61  Cal.  313. 

The  police  justices'  court  provided  for  under  the 
charter  of  San  Jose  of  1874,  remained  unaffected  by 
the  general  law  of  1880,  (Stats,  p.  63)  relative  to 
courts  of  justice.  It  was  a  charter,  not  a  legislative 
court.  In  re  Carrillo,  66  Cal.  4,  ciiing  Desmond  r. 
Dunn,  55  Cal.  242,and  Wood  v.  Election  Commission- 
ers, 58  Cal.  561. 

It  seems  that  the  legislature  has  power  to  provide 
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that  all  county  officers  may  be  appointed  instead  of 
being  elected.  McKiiistry,  J.,  concurring  in  the  judg- 
ment, dissents  from  this  view,  hut  was  of  opinion  the 
section  could  be  construed  as  authorizing  a  system 
by  which  some  county  and  township  officers  should 
be  elected  and  others  be  appointed  by  those  elected. 
Barton  v.  Kalloch,  56  Cal.  95. 

The  constitution,  (section  20,  article  XX)  does  not 
attempt  to  ^x  the  terms  of  municipal  and  township 
or  county  officers.  These  are  left  to  be  fixed  by  the 
legislature.  A  county  clerk  of  San  Francisco  elected 
in  September,  1879,  was  entitled  to  take  his  office  in 
December,  1879,  in  accordance  with  the  provisions  of 
the  ** Consolidation  Act**  of  that  city  and  county. 
Said  act  was  not  repealed  propria  ligore  by  the  con- 
stitution, (Section  1,  schedule.)  The  fixing  of  terms 
of  municipal,  county  and  township  officers  is  left  for 
future  legislation  by  general  and  uniform  laws.  In  re 
Stuart,  53  Cal.  746. 

Cities  and  counties  incorporated  previons  to  this 
constitution  are  to  be  controlled  b\  general  laws, 
but  their  charters  are  not  repealed  but  remain  in 
force  in  each  case  until  otherwise  organized  under 
general  laws  or  frame  a  charter  as  authorized  by  this 
constitution.  The  same  rule  applies  to  cities  and  to 
city  and  county  governments,  (Section  6,  article  XI 
constitution,)  The  general  laws  contemplated  are 
laws  providing  for  all  corporations  for  municipal  pur- 
poses, and  not  for  some  only.  The  McClure  Charter, 
(Stats.  1880,  p.  414)  relates  only  to  consolidated  city 
and  county  governments,  and  is  unconstitutional. 
The  classification  provided  for  is  one  that  should 
embrace  all  cities  and  towns,  Desmond  v*  Dunn,  65 
Cal.  242. 

Section  6.  Corporations  for  municipal  purposes  shall  not  ^jg  ^ 
be  created  by  special  laws;  but  the  legislature,  by  general  <20  89t 
laws,  shall  provide  for  the  Incorporation,  organization,  and 
tjlassifi cation,  in  proportion  to  population,  of  cities  and  towns, 
which  laws  may  be  altered,  amended,  or  rcfpealed.  Cities  and 
towns  heretofore  organized  or  incorporated  may  become  or- 
f^anized  under  such  general  laws  whenever  a  majority  oi  the 
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electors  voting  at  a  general  election  shall  so  determine,  and 
shall  organize  in  conformity  therewith;  and  cities  or  towns 
heretofore  or  hereafter  organized,  and  all  charters  thereof 
framed  or  adopted  by  authority  of  this  constitution,  shall  be 
subject  to  and  controlled  by  general  laws. 

The  act  of  March  19, 1889,  (Stats,  p.  356)  to  provide 
for  changiiig  the  boundaries  of  cities  and  munici- 
pal corporations  and  to  exclude  certain  territory 
therefrom  is  a  general  law  and  is  not  unconstitu- 
tional. The  exclusion  of  Coronado  from  the  city  of 
San  Diego  in  the  mode  provided  by  said  act  is  not  an 
amendment  of  the  San  Diego  charter  such  as  is  pro- 
hibited within  two  years  by  section  8,  article  XI, 
constitution.  (People  v.  City  of  Oakland,  92  Cal.  611 
distinguished.)  People  v.  Oity  of  Ooronado,  100 
Cal.  571. 

The  act  of  the  legislature  of  March  16, 1889,  (Stats, 
p.  302)  to  re-incorporate  the  city  of  Scui  Biego,  which 
applies  to  that  city  alone,  and  is  designed  to  omit 
from  said  city  a  large  amount  of  territory  theretofore 
included  in  the  city  is  unconstitutional  as  local  and 
special  legislation.  (People  r.  Common  Council,  85 
Cal.  369,  approved.)  Fisher  v.  Police  court,  86  Cal.  158. 

A  regular  annual  election  for  city  officers  is  a  gen- 
eral election  in  the  sense  of  this  section.  The  major- 
ity required,  however,  is  a  majority  of  all  the  elect- 
ors voting  at  such  election,  and  where  1287  votes  are 
polled  of  which  533  are  in  favor  of  re-organization 
and  51 1  are  opposed  thereto,  there  is  not  a  majority 
of  all  the  electors  voting  at  such  election  in  favor 
of  such  re-organization  although  there  is  a  majority 
of  those  voting  on  that  particular  question.  People 
V.  Town  of  Berkeley,  36  Pac.  Rep.  591. 

The  McClure  charter  (Stats.  1880,  p.  414)  for  San 
Francisco  was  unconstitutional  because  not  a  gen- 
eral law,  and  it  can  have  no  validity  until  it  shall 
have  been  adopted  by  a  vote  of  the  electors  at  a  gen- 
eral election.  The  charters  of  cities  and  counties  al- 
ready in  force  are  not  absolutely  repealed  by  this 
constitution;  they  remain,  subject  to  be  controlled 
by  general  laws,  until  superseded  by  charters  framed 
in  the  manner  provided  for    by  the    constitution. 
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(Dougherty  v.  Dunn,  3  Pac.  Rep.  412.)  Desmond  v. 
Dunn,  55  Cal.  242. 

Consolidated  city  and  county  governments  are  also 
subject  to  control  of  g^eneral  laws,  and  an  order  of 
supervisors  of  San  Francisco  in  conflict  with  the  gen- 
eral laws  of  the  state  (Pol.  Code,  Sees.  3012, 3025,  3084, 
and  Pen.  Code,  377)  in  relation  to  certificates  of  death 
and  burial  permits,  is  void.  Ex  parte  Keeney,  84  Oal. 
304. 

The  legislature  has  power  to  pass  a  general  law 
which  will  affect  the  charter  of  the  city  and  county 
of  San  Frcuicisco,  without  the  consent  of  such  city 
and  county.  The  acts  of  March  6,  1883,  (Stats,  p.  32) 
and  March  18,  1885,  (Stats,  p.  147)  to  provide  for  the 
improvement  of  streets,  lanes,  etc.,  so  far  as  in  con- 
flict with  special  laws  relating  to  the  subject  in  said 
city  and  county,  repealed  the  prior  acts.  The  fram- 
ers  of  the  constitution  were  careful  to  restrict  the  leg- 
islature from  passing  special  laws,  and  where,  as  by 
article  IV,  section  25;  article  XI,  sections  4,  5,  11,  12, 
14;  article  XII,  sections  1,  5,  11,  legislative  powers 
are  conferred  on  counties,  cities,  towns  or  townships, 
by  the  constitution,  such  powers  are  still  made  sub- 
ject to  control  by  general  laws,  Thomason  v.  Ash- 
worth,  73  Oal,  73,  McKinstry,  J,,  dissenting.  See 
also  Oakland  Pav.  Co.  v.  Tompkins,  72  Oal.  5,  and 
concurring  and  dissenting  opinions  in  Thomason  v. 
Ruggles,  69  Cal.  465,  and  Oakland  Pav,  Co.  v,  Hilton, 
69  Oal.  479,  In  the  latter  case  in  mandamus  to  compel 
the  city  marshal  of  Oakland  to  enter  into  a  contract 
for  street  work  prior  to  the  making  of  assessment  and 
payment  into  the  treasury,  and  where  the  proceeding 
for  street  improvement  were  instituted  under  the  act 
of  1864,  and  its  amendments  authorizing  street  im- 
provements in  Oakland,  and  under  the  Vrooman  act  of 
1885,  neither  of  which  acts  required  the  making  or 
collecting  the  assessment  prior  to  contracting  for  or 
doing  the  work,  it  was  held  by  Thornton  and  McKee, 
JJ.,  that  the  constitutional  amendment  of  1883-4  was 
never  properly  adopted,  because  not  entered  in  full 
npon  the  journals  of  the  legislature;  that  section  19, 
article  XI,  was  self-executing  and  nullified  all  previ- 
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0U8  laws  not  consistent  therewith,  and  no  law  could 
be  thereafter  passed  which  did  not  conform  thereto, 
while  McKinstry  and  Sharpstein,  JJ.,  held  that  the 
acts  of  1864  and  1870  relating  to  Oakland  were  still  in 
iorce,  presumably  upon  the  grounds  stated  in  their 
opinion  in  Thomason  v,  Ruggles,  supra,  that  said  acts 
were  not  nullified  or  repealed  by  the  constitution  of 
1879,  and  that  the  Vrooman  act  of  1885  is  not  a  gen- 
eral law. 

The  act  of  March  3, 1883,  (Stats,  p.  24)  is  a  general 
law  for  the  organization  of  municipal  corporations, 
but  it  is  permissive  and  not  mandatory,  and  does 
not  belong  to  the  class  of  general  laws  considered  in 
the  case  of  Thomason  v,  Ashworth,  73  Oal.  73.  The 
city  of  Stockton  having  been  organized  under  that  act 
as  a  city  of  the  fourth  class,  would  be  governed  by 
that  act  and  by  general  laws  applicable  to  cities  of  its 
class,  so  long  as  it  retained  the  charter  adopted  under 
that  act,  in  accordance  with  section  6,  article  XI, 
constitution,  but  such  general  law  could  not  deprive 
the  city  of  the  constitutional  privilege  of  framfng  a 
charter  in  accordance  with  section  8,  article  XI,  and 
w^hen  such  new  charter  was  approved  by  the  legisla- 
ture, it  superseded  the  former  charter  adopted  in 
pursuance  with  the  provisions  of  the  statute  of  1883. 
People  V.  Bagley,  85  Oal.  343. 

It  was  competent  for  the  legislature,  prior  to  adop- 
tion of  constitution  of  1879,  to  prescribe  the  form  of 
complaint  to  be  used  in  an  action  for  collection  of 
delinquent  city  taxes,  and  the  charter  of  the  city  of 
Stockton  of  1872  prescribing  such  form  is  not  obnox- 
ious to  anything  contained  in  section  6  of  article  XI 
of  said  constitution,  and  remained  in  force.  Oity  of 
Stockton  V,  Insurance  Oo.,  73  Oal.  621. 

A  general  law  (Stats.  1885,  p.  213)  establishing 
police  court  in  cities  of  more  than  thirty  thousand 
and  less  than  one  hundred  thousand  inhabitants, 
supersedes  charter  provisions  in  conflict  therewith 
(citing /w  re  Ah  You,  82  Oal.  339),  and  said  law  is  ap- 
plicable to  cities  of  Oakland  and  Los  Angeles.  People 
V.  Toal,  23  Pac.  Rep.  203. 

On.  re-hearing  in  this  case,  (85  Cal.  333)  the  court 
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omits  this  approval  of  the  Whitney  act,  and  decides 
the  case  upon  the  question  as  to  how  municipal  or 
inferior  courts  can  be  established  and  holds  that 
they  cannot  be  established  by  a  charter  which  is 
merely  approved  by  the  legislature,  and  that  they 
can  only  be  established  by  a  bill,  enacted  as  other 
laws,  while  Chief  Justice  Beatty  dissents  and  holds 
that  such  courts  being  essentially  a  part  of  every 
municipal  system  can  be  established  by  means  of  the 
charter.  In  Ex  parte  Ah  You,  Fox,  J.  dissented, 
and  held  that  sections  6  and  8  of  article  XI  could 
be  reconciled ;  the  latter  applying  to  freeholders' 
charters  only,  and  that  by  such  charters  inferior 
courts  might  be  established,  but  otherwise  as  to  mu- 
nicipalities mentioned  in  section  6,  and  as  to  the  lat- 
ter that  such  courts  must  be  established  by  general 
laws.  He  also  maintained  that  the  Whitney  Act 
was  a  special  law  and  urged  that  the  decision  in 
People  V,  Henshaw,  76  Cal.  436  should  be  reversed. 
Again  in  Ex  parte  Riley,  85  Oal.  633,  it  is  said :  **The 
trial  took  place  before  a  justice  of  the  peace  who 
styled  himself  ex  officio  police  judge  of  the  city  of 
Los  Angeles,  and  who  appears  to  have  been  acting 
as  such  police  judge  by  designation  of  the  mayor,  in 
pursuance  of  the  so-called  Whitney  Act,  which  it 
was  intimated  in  the  first  decision  in  People  v,  Toal, 

23  Pac.  Rep.  203,  applied  to  the  city  of  Los  Angeles. 
******* 

Conceding  that  the  Whitney  act  does  not  apply  to 
the  city  of  Los  Angeles — and  it  seems  it  does  not — 
the  justice  of  the  peace  had  authority  to  act,  and  his 
judgment  is  valid.'*  This  decision  however  says  that 
the  charter  provision  concerning  police  courts  was 
finally  disposed  of  at  the  rehearing  in  the  Toal  case, 
85  Oal.  333,  as  being  valid. 

The  consolidation  act  of  San  Francisco  is  controlled 
by  the  general  law  contained  in  the  Political  Code  in 
relation  to  public  schools.  Kennedy  v.  Board  of 
Ed  ucation,  82  Cal .  483. 

Counties  are  riot  municipal  corporations  wi£hin 
the  meaning  of  this  section.  The  policy  of  creating 
a  new  coiuity  and  fixing  its  boundaries  are  matters 
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for  legislative  determination  alone.  The  legielatare 
has  power  to  create  a  new  county  bjr  special  act  and 
provide  for  its  complete  organization,  making  it 
thereafter  subject  to  general  laws.  Making  certain 
provisions  of  the  act  dependent  upon  the  vote  of  the 
people  of  the  county,  does  not  delegate  to  the  people 
the  power  to  pass  or  repeal  the  act,  the  act  being  a 
valid  statute  from  the  time  of  its  passage  and  ap- 
proval, the  legislature  itself  enacting  the  provision 
that  it  shall  cease  to  be  effective  unless  accepted  by 
the  people  within  a  definite  time.  People  v.  County 
of  Orange,  81  Oal.  489. 

That  counties  are  distingniishable  from  corpora- 
tions for  municipal  purposes.  See  also,  People  v, 
McFadden,  81  Cal.  497. 

Under  the  power  to  classify  cities  for  the  pur- 
poses of  incorporation  and  organization,  the  legisla- 
ture cannot  make  arbitrary  discriminations  in  the 
mode  of  exercising  the  right  of  eminent  domain,  and 
impose  upon  cities  of  the  fifth  and  sixth  classes  con- 
ditions which  are  not  made  applicable  to  cities  of 
other  classes.  City  of  Pasadena  v,  Stimson,  91  Cal.  238. 

The  power  of  legislature  to  create  municipal  cor- 
porations by  general  laws,  is  not  confined  to  cities 
or  towns,  it  may  by  general  laws  authorize  the  in- 
habitants of  any  district  to  organize  themselves  into 
a  public  corporation  for  governmental  purposes, 
under  such  restrictions  and  by  such  preliminary 
steps  as  it  may  deem  proper,  and  such  public  corx>o- 
ration  need  not  be  required  to  be  formed  in  the 
same  manner  nor  be  provided  with  the  same  powers 
as  municipal  corporations  organized  for  different 
purposes.  The  legislature  mav,  by  general  laws, 
provide  for  the  creation  and  maintenance  of  as  many 
species  of  public  corporations  as,  in  its  judgment,  are 
demanded  by  the  welfare  of  the  state,  and  invest 
each  with  such  powers  only  as  are  appropriate 
thereto.  In  re  Bonds  of  Madera  Ir.  Dist.,  92  Cal.  297. 

The  cases  of  Cody  v.  Murphy,  89  Cal.  622,  and 
Peof)le  V,  Henshaw,  76  Cal.  444  are  distinguished  in 
the  concurring  opinion  of  Beatty,C.  J,  in  Dougherty 
v.  Austin,  94  Oal.  621,  because  those  decisions  are 
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sustained  by  section  6,  which  permits  a  classification 
of  cities  in  proportion  to  population,  for  the  purpose 
of  regrulating:  fees  of  officers,  while  the  act  under 
consideration )  (section  211  ofa-ounty  government  act 
of  1883,  as  amended  in  1887,  statutes  page  207) 
attempts  to  delegate  to  tlie  supervisors  the  power  to 
regulate  salaries  in  certain  counties. 

Irri^tion  districts  are  municipal  corporations 
authorized  to  be  organized  under  general  laws,  and 
Wrig^lit  Act  (Stats.  1887,  p.  29)  is  constitutional. 
In  re  Bonds  Madera  Irr.  Dist.  svpra,  Orall  v.  Board 
Directors,  etc.,  87  Cal.  140;  Irrigation  Dist.  v.  De- 
Lappe,  79  Cal.  351;  Turlock  Ir.  Dist.  v.  Williams, 
76  Oal.  360. 

The  term  **  system,"  employed  by  the  legislature 
(Ohap.  3,  title  III,  part  III,  Pol.  Code)  itself  imports 
a  unity  of  purpose  as  well  as  an  entirety  of  operation, 
and  means  one  system,  which  shall  be  applicable  to 
all  the  common  schools  in  the  state.  Kennedy  v. 
Miller,  97  Cal.  42?). 

Under  sections  1001 ,  C.  C,  and  1238,  C.  C.  P.,  a  city 
may,  by  eminent  domain,  condemn  the  waters  of  a 
creek  for  use  of  inhabitants,  though  the  city  charter 
does  not  contain  such  authorization.  City  of  Santa 
Cruz  V.  Enright,  95  Oal.  105. 

Act  of  March  31,  1891,  (Stats,  p.  223)  authorizing 
organization  of  sanitary  districts  throughout  the 
state,  will  not  be  presumed  to  affect  cities  and  towns, 
nor  as  violation  of  this  section.  Woodward  v.  Fruit- 
vale  S.  Dist.,  99  Cal.  554.  Approving,  In  re  Madera 
Irr.  Dist.,  92  Cal.  296. 

A  public  library  in  Los  Angeles,  organized  under 
act  of  1874,  (Stats  p.  274)  was  not  subject  to  or  con- 
trolled by  the  act  of  1880,  (Stats,  p.  524)  but  such 
library  was  controlled  by  the  charter  of  the  city  of 
Los  Angeles,  approved  in  1889,  repealing  act  of  1874, 
and  providing  for  the  management  and  control  of  the 
library.  People  ex  reL  Willis  v.  Howard,  94  Oal.  73. 
•  The  act  of  1889,  (Stats,  p.  70)  relating  to  the  open- 
ing, widening,  etc.,  of  streets,  as  a  general  law,  su- 
persedes and  controls  the  provisions  of  a  city  charter 
adopted  in  pursuance  of   section  8,  article  XI,  con- 
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stitution,  and  such  act  is  not  in  violation  of  section  13, 
article  XI,  on  the  ground  that  it  delegates  to  a  com- 
mission the  power  of  performing  municipal  functions, 
as  the  commissioners  are  simply  agents  to  aid  the 
municipal  authorities,  and  its  acts  are  not  binding  or 
effective  until  approved  by  the  city  council.  Oiting 
sections  8, 13,  article  XI.  Da  vies  v.City  of  Los  Angeles, 
86  Cal.  37. 

The  adoption  of  the  present  constitution  and  the 
general  legislation  enacted  thereunder  did  not  affect 
nor  repeal  by  implication  the  charter  of  Berkeley. 
The  provisions  of  said  charter  providing  for  the  elec* 
tion  of  two  justices  of  the  peace  is  still  in  force.  Just- 
ices' courts  may  be  created  by  the  legislature,  and 
whether  a  general  law  has  affected  such  courts  exist- 
ing under  a  special  charter,  is  a  question  of 
legislative  intent.  Ex  parte  Armstrong,  84  Oal.  655, 

A  city  ordinance  against  obstruction  of  sidewalks 
is  not  in  conflict  with  the  general  law  contained  in 
sections  370,  372,  Penal  Code,  and  section  3479,  Civil 
Code,  so  long  as  the  offense  or  punishment  are  not 
made  greater  by  the  ordinance  than  by  the  general 
law.  ^a:  parte  Taylor,  87  Cal.  91.  Approved  in  Ex 
parte  Rinaldo,  25  Pac.  Rep.  260. 

The  act  oi  March  2,  1883,  (Stats,  p.  24)  classifying 
municipal  corporations,  is  a  general  law  and  valid, 
but  compensation  of  city  marshal  must  be  fixed  by 
ordinance.    Pritchett  v.  Stanislaus  Co.,  73  Cal.  310. 

By  general  law  of  April  1,  1880,  (Stats,  p.  63)  the 
legislature  in  pursuance  with  the  new  constitution 
provided  for  the  establishment  of  justices'  courts  in 
incorporated  cities  and  towns.  (Sees.  4355,  4370, 
4426,  4427,  Pol.  Code,  and  121,  C.  C.  P.)  At  the  same 
time,  the  city  of  San  Jose  was  acting  under  a  charter 
granted  in  1874,  (Stats.  1873-4,  p.  395)  but  it  does  not 
appear  that  any  police  court  had  been  organized  in 
that  city  under  this  general  law.  This  being  so,  the 
charter  of  the  city  as  to  the  judicial  power  remained 
in  full  force,  (Desmond  v.  Dunn,  55  Cal.  242;  Wood  v. 
Election  Comrs.,  58  Cal.  561)  and  a  city  justice  of  the 
peace  had  authority  to  try  criminal  matters  arising 
within  the  city.    In  re  Carrillo,  66  Cal.  3. 
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That  municipal  judiciary  is  to  be  controlled  by 
general  laws.  Bishop  v.  City  of  Oakland^  58  Gal.  572, 
575. 

The  act  of  1876  as  amended  by  act  of  April  1,  1878, 
(Stats,  p.  918)  conferring  the  power  of  appointing 
boards  of  medical  examiners,  and  referring  to  the 
three  medical  societies  as  **  corporations,"  does  not 
confer  the  power  of  appointment  by  said  societies 
npon  them  as  corporations.  The  statute  is  not  one 
creating  corporations,  and  in  this  respect  the  act  is 
not  unconstitutional.    Ex  parte  Frazer,  54  Oal.  94. 

Under  its  charter  of  1863,  the  city  of  Sacramento 
had  power  to  pass  an  ordinance  prohibiting  slaugh- 
ter houses  within  the  city.  Ex  parte  Heilbron,  65 
Cal.  609. 

The  ordinance  of  San  Francisco  against  visiting 
g^ambling  places  is  not  unconstitutional.  It  is  not 
the  purpose  of  the  constitution  to  prohibit  munici- 
palities from  enacting  or  enforcing  special  or  local 
laws,  but  to  prohibit  the  legislature  from  doing  so. 
And  the  constitution  did  not  abrogate  such  munici- 
pal regulations.  (Earle  v.  Board  of  Education,  55 
Cal.  489;  Desmond  v.  Dunn  and  McDonald  v.  Pat- 
terson, distinguished.)  Ex  parte  Chin  Yan,  60  Cal. 
78.  See  also,  Wood  v.  Election  Commissioners,  58 
Cal.  561,  566. 

The  act  of  March  23, 1878,  (Stats,  p.  442)  requiring 
applicant  for  saloon  license  to  first  procure  written 
consent  of  a  majority  of  the  police  commissioners,  is 
unconstitutional.    Purdy  v,  Sinton,  56  Cal.  133. 


'-^■^r^.'mnmn-nia   raav  hA    nriprirAf^ 


8«moH  7.  [Art.  XI.]    City  ,nd  county  goTernments  mav  h« 
merged  .nd  consolidated  Into  one  municipal  government  L^ 
one  aet  Of  offl.ers,and  may  be  Incorporated  underg"  7- 'a 
providing  for  the  Incorporation  and  oruanlz.tlnn  „? 
tlon.  lor  municipal  p„.?osea.    T^Z  ."  n  o^Ms  cStT 
Hon  applicable  to  dUeg,  and  alao  those  applicable  to  oon^tf« 
so  far  as  not  Incon.l.tent  or  prohibited  to' UleTshaTirappu' 
cable  to  sHch  consolidated  government,    [a  mendment  r.t?fl«i 
at  election  Nov.  6, 1894.]  menament  ratified 

or  houaei  of  legislation,  one  of  nrhlch,  to  consisv  ui  i.i>«u<o 
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persons,  shall  be  elected  by  general  ticket  from  the  city  and 
county  at  large,  and  shall  hold  office  for  the  term  of  foar 
years,  but  shall  be  so  classified  that  after  the  first  election 
only  six  shall  be  elected  every  two  years;  the  other,  to  consist 
of  twelve  persons,  shall  be  elected  every  two  years,  and  shall 
hold  office  for  the  term  of  two  years.  Any  vacancy  occur' 
ring  in  the  office  of  supervisor,  in  either  board,  shall  be  filled 
by  the  mayor  or  other  chief  executive  officer. 

An  ordinance  of  a  city  and  county  government 
prohibiting  the  seUing  of  pools  on  horse  races,  ex- 
cept within  the  enclosure  of  the  race  track  where  the 
race  is  to  be  run,  is  a  valid  police  regulation.  Gam- 
bling, in  the  various  modes  in  whicli  it  is  practiced, 
is  a  proper  subject  of  police  regulation.  Ex  parte 
Tuttle,  91  Oal.  589. 

The  consolidation  act  of  San  Francisco  remains 
in  force  by  virtue  of  section  1,  of  the  schedule.  The 
requirement  of  section  7,  article  XI,  that  consoli- 
dated city  €uid  county  governments  having  a  popu- 
lation of  more  than  one  hundred  thousand  persons, 
shall  have  two  boards  of  supervisors  or  "houses  of 
legislation,"  is  prospective,  and  does  not  apply  to 
such  governments  as  already  exist.  (Desmond  v. 
Dunn,  55  Oal.  242,  approved),  Dougherty  v,  Dunn, 
3  Pac.  Rep.  412.     (See  cases  cited  under  Sec.  6.) 

1 119  283      Section  8.    Any  city  containing  a  population  of  more  than 

three  thousand  five  hundred  inhabitants  may  frame  a  charter 

xusj^    for  its  own  government,  consistent  with  and  subject  to  the  con- 

120^     stitutiou  and  laws  of  this  state,  by  causing  a  board  of  fifteen 

121  265    freeholders,  who  shall  have  been  for  at  least  five  years  qualified 

121  568    electors  thereof,  to  be  elected  by  the  qualifled  voters  of  fMid 

city  at  any  general  or  special  election,  whose  duty  it  shall  be, 

within  ninety  days  after  tiueh  election,  to  prepare  and  propose 

a  charter  for  such  city,  which  shall  be  signed,  in  duplicate,  by 

the  members  of  such  board,  or  a  majority  of  them,  and  re* 

turned,  one  copy  to  the  mayor  thereof,  or  other  chief  executive 

officer  of  such  city,  and  the  other  to  the  recorder  of  the  county. 

Such  proposed  charter  shall  then  be  published  in  two  daily 

newspapers  of  general  circulation  in  such  city,  for  at  least 

twenty  days,  and  the  lirst  publication  shall  be  made  within 

twenty  days  after  the  completion  of  the  charter;  provided,  that 
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in  cities  containing  a  population  of  not  more  than  ten  thou- 
sand inhabitants,  such  proposed  charter  shall  be  published  in 
one  such  daily  newspaper;  and  within  not  less  tban  thirty 
days  after  such  publication  it  shall  be  submitted  to  the 
qualided  electors  of  said  city  at  a  general  or  special  election, 
and  if  a  majority  of  such  qualified  electors  votiug  thereat  shall 
ratify  the  same,  it  shall  thereafter  be  submitted  to  the  legisla- 
ture for  its  approval  or  rejection  as  a  whole,  without  power  of 
alteration  or  amendment.  Such  approval  may  be  made  by  con- 
current resolution  and  if  approved  by  a  majority  vote  of  the 
members  elected  to  each  house,  it  shall  become  the  charter  of 
such  city,  or  if  such  city  be  consolidated  with  a  county,  then 
of  such  city  and  county,  and  shall  become  the  organic  law 
thereof,  and  supersede  any  existing  charter  and  all  amend- 
ments thereof,  and  all  laws  ioconsistent  with  such  charter.  A 
copy  of  such  charter,  certified  by  the  mayor,  or  chief  executive 
officer,  aud  authenticated  by  the  seal  of  such  city,  setting  forth 
the  submis^sion  of  such  charter  to  the  electors,  &nd  its  ratifica- 
tion by  them,  shall,  after  the  approval  of  such  charter  by  the 
legislature,  be  made,  in  duplicate,  and  deposited,  one  in  the 
otfice  of  the  secretary  of  state,  aud  the  other,  after  being  re- 
corded iu  said  recorder's  office,  shall  be  deposited  in  the  arch- 
ives of  the  city,  and  thereafter  all  courts  shall  take  judicial 
notice  of  said  charter.  The  charter,  so  ratified,  may  be 
amended  at  intervals  of  not  less  than  two  years  by  proposals 
therefor,  submitted  by  the  legislative  authority  of  the  city  to 
the  qualified  electors  thereof,  at  a  general  or  special  election, 
held  at  least  forty  days  after  the  publication  of  such  proposals 
for  twenty  days  iu  a  daily  newspaper  of  general  circulation  in 
such  city,  and  ratified  by  at  least  three-fifths  of  the  qualified 
electors  voting  thereat,  and  approved  by  the  legislature,  as 
herein  provided  for  the  approval  of  the  charter.  In  submitting 
any  such  charter,  or  amendments  thereto,  any  alternative  ar- 
ticle or  proposition  may  be  presented  for  the  choice  of  the  vot- 
ers, and  may  be  voted  on  separately  without  prejudice  to  oth- 
ers,   r^fttification  declared  Dec.  30, 1892.] 

[original  section.] 

Section  8.  Any  city  cuntaining  a  population  of  more  than 
one  hundred  thousand  iuhabitanis  may  frame  a  charter  for  its 
own  government,  consistent  with  and  subject  to  the  constitu- 
tion and  laws  of  this  state,  by  causing  a  board  of  fifteen  free- 
holders, who  shall  have  been  for  at  least  five  years  qualified 
electors  thereof,  to  be  elected  by  the  qualified  voters  of  such 
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city,  at  any  general  or  special  election,  whose  duty  it  shall  be, 
within  ninety  days  after  such  election,  to  prepare  and  propose 
a  charter  for  such  city,  which  shall  be  signed  in  duplicate  by 
the  members  of  such  board,  or  a  majority  of  them,  and  re- 
turned, oue  copy  thereof  to  the  mayor,  or  other  chief  executive 
olficer  of  such  city,  and  the  other  to  the  recorder  of  deeds  of 
the  county.  Such  proposed  charter  shall  then  be  published  in 
two  daily  papers  of  general  circulation  in  such  city  for  at  least 
twenty  days,  and  within  not  less  thirty  days  after  such 
publication  it  shall  be  submitted  to  the  qualified  electr>r8  of 
such  city  at  a  general  or  special  election,  and  if  a  majority  of 
such  qualified  electors  voting  thereat  shall  ratify  the  same,  it 
shall  thereafter  be  submitted  to  the  legislature  for  its  approval 
or  rejection  as  a  whole,  without  power  of  alteration  or  amend- 
ment, and  if  approved  by  a  majority  vote  of  the  members 
elected  to  each  house,  it  shall  become  the  charter  of  such  citv, 
or  if  such  city  be  consolidated  with  a  county,  then  of  such  city 
and  county,  and  shall  become  the  organic  law  thereof,  and 
supersede  any  existing  charter  and  all  amendments  thereof, 
and  all  special  laws  inconsistent  with  such  charter.  A  copy 
of  such  charter,  certified  by  the  mayor,  or  chief  executive  olri- 
cer,  and  authenticated  by  the  seal  of  such  city,  setting  forth  the 
submission  of  such  charter  to  the  electors,  and  its  ratification 
by  them,  shall  be  made  in  duplicate,  and  deposited,  one  in  the 
office  of  the  secretary  of  state,  the  other,  after  being  recorded 
in  the  office  of  the  recorder  of  deeds  of  the  county,  or  city  and 
county,  among  the  archives  of  the  city,  all  courts  shall  take 
judicial  notice  thereof  The  charter  so  ratified  may  be 
amended  at  intervals  of  not  less  than  two  years,  by  proposals 
therefor  submitted  by  legislative  authority  of  the  city,  to  the 
qualified  voters  thereof  at  a  general  or  special  election  held  at 
least  sixty  days  after  the  publication  of  such  proposals,  and. 
ratified  by  at  least  three-fifths  of  the  qualified  electors  voting 
thereat,  and  approved  by  the  legislature  as  herein  provided 
for  the  approval  of  the  charter.  In  submitting  any  such  char- 
ter, or  amendment  thereto,  any  alternative  article  or  proposi- 
tion may  be  presented  for  the  choice  of  the  voters,  and  may 
be  voted  on  separately  without  prejudice  to  others. 

[AMENDMENT  RATIFIED  AT  ELECTION  HELD  APBIL  12,  1887.] 

Section  8.  Any  city  or  consolidated  city  and  county,  con- 
taining a  population  of  more  than  one  hundred  thousand  in-  i 
habitants,  may  frame  a  charter  for  its  own  governmenti^ou-  I 
sistent  with  and  subject  to  the  constitution  and  laws  ^f  this  I 
state^  by  causing  a  board  of  fifteen  freeholders,  who  shall  have  I 
been*  for  at  least  five  years  qualified  electors  thereof,  to  be 
elected  by  the  qualified  voters  of  such  city,  or  city  and  county, 
at  any  general  or  spiecial  election,  whose  duty  it  shall  be,  with- 
in one  hnndred  days  after  such  election,  to  prepare  and  pro- 
pose a  charter  for  such  city,  or  city  and  county,  which  shall  be 
signed  in  duplicate  by  the  members  of  such  board,  or  a  major- 
ity of  them,  and  returned,  one  copy  thereof  to  the  mayor,  or 
other  chief  executive  officer  of  such  city  or  city  and  county, 
and  the  other  to  the  recorder  of  deeds  of  the  county,  or  citv 
and  eonnty.  Such  proposed  charter  shall  then  be  published 
in  two  daily  papers  of  general  circulation  in  such  city,  or  city 
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thirty  days  after  such  publication  it  shall  be  sub- 
mitted to  the  Qualified  electors  of  said  city  at  a  gren- 
eral  or  special  election,  and  if  a  majority  of  such 
qualified  electors  voting  thereon  shall  ratify  the 
same,  it  shall  thereafter  be  submitted  to  the  legis- 
lature for  its  approval  or  rejection  as  a  whole, 
without  power  of  alteration  or  amendment.  Such 
approval  may  be  made  by  concurrent  resolution, 
and  if  approved  by  a  majority  vote  of  the  members 
elected  to  each  house,  it  shall  become  the  charter  of 
such  city,  or,  if  such  city  be  consolidated  with  a 
county,  then  of  such  city  and  county,  and  shall  be- 
come the  organic  law  thereof,  and  supersede  any 
existing  charter  and  all  amendments  thereof,  and 
all  laws  inconsistent  with  such  charter.  A  copy  of 
suih  charter,  certified  by  the  mayor,  or 
chief  executive  officer,  and  authenticated  by 
the  seal  of  such  city,  petting  forth  the  sub- 
mission of  such  charter  to  the  electors,  and  its  rati- 
fication by  them,  shall  after  the  approval  of  such 
L.        charter    bv   tiie  iBfl^isluturo     v»^  nMo^i^x  i«v  ^xT»ai.rw»*-o. 
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city,  at  any  general  or  special  election,  whose  daty  it  shall  be, 
within  ninety  days  after  such  election,  to  prepare  and  propose 
a  charter  for  such  city,  which  shall  be  si<2ned  in  duplicate  by 
the  members  of  such  board,  or  a  majority  of  them,  and  re- 
turned, one  copy  thereof  to  the  mayor,  or  other  chief  executive 
officer  of  such  city,  and  the  other  to  the  recorder  of  deeds  of 
the  county.  Such  proposed  charter  shall  then  be  published  in 
two  daily  papers  of  general  circulation  in  such  city  for  at  least 
twenty  days,  and  within  not  less  thirty  days  after  such 
publication  it  shall  be  submitted  to  the  qualified  electors  of 
such  city  at  a  general  or  special  election,  and  if  a  majority  of 
suchqualifiedeloctors  voting  thereat  shall  ratify  the  same,  it 
shall  thereafter  be  submitted  to  the  legislature  for  its  approval 
or  rejection  as  a  whole,  without  power  of  alteration  or  amend- 
ment, and  if  approved  by  a  majority  vote  of  the  members 
elected  to  each  nouse,  it  shall  become  the  charter  of  such  city, 
or  if  such  city  be  consolidated  with  a  county,  then  of  such  city 
and  county,  and  shall  become  the  orgfanic  law  thereof,  and 
supersede  any  existing  charter  and  all  amendments  thereof, 
and  all  special  laws  inconsistent  with  such  charter.  A  copy 
of  such  charter,  certified  by  the  mayor,  or  chief  executive  offi- 
cer, and  authenticated  by  the  seal  of  such  city,  setting  forth  the 
submission  of  such  chnrter  to  the  electors,  and  its  ratification 
by  them,  shall  be  made  in  duplicate,  and  deposited,  one  in  the 
office  of  the  secretary  of  stute,  the  other,  after  being  recorded 
in  the  office  of  the  recorder  of  deeds  of  the  county,  or  city  and 
county,  among  the  archives  of  the  city,  all  courts  shall  take 


Honnlng's  Oonst.  (2nd  ed.)  p.  288. 

Section  8.     Any  city  containingr  a  population  of 
more  than  three  thousand  five  hundred  inhabitants 
may  frame  a  charter  for  its  own  government,  con- 
sistent with  and  subject  to  the  constitution  and 
laws  of  this  state,  by  causing  a  board  of  fifteen 
freeholders,  who  shall  have  been  for  at  least  five 
years  qualified  electors  thereof,  to  be  elected  by  the 
qualified  voters  of  said  city  at  any  general  or  special 
election,  whose  duty  it  shall  be,  within  ninety  days 
after  such  election,  to  prepare  and  propose  a  char- 
ter for  such  city,  which  shall  be  signed  in  duplicate 
by  the  members  of  such   board,  or  a  majority  of 
them,  and  returned,  one  copy  to  the  mayor  thereof, 
or  other  chief  executive  officer  of  such  city,    and 
the  other  to  the  recorder  of  the  county.     Such  pro- 
posed charter  shall  then  be  published  in  two  daily 
newspapers  of  general  circulation  in  such  city,  for 
at  least  twenty  dayp,  and  the  first  publication  shall 
be  made  within  twenty  days  after  the  completion  of 
the  charter;    provided,  that   in  cities  containing  a 
population   of  not  mure  than   ten  thousand  inhab- 
itants, such  proposed  charter  shall  be  published  in 
one  such  daily  newspaper;  and  within  not  less  than 
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thirty  days  after  eucli  publication  it  shall  be  sub- 
mitted to  the  qualified  electors  of  said  city  at  a  gen- 
eral or  special  election,  and  if  a  majority  of  such 
qualified  electors  voting  thereon  shall  ratify  the 
same,  it  shall  thereafter  be  submitted  to  the  legis- 
lature for  its  approval  or  rejection  as  a  whole, 
without  power  of  alteration  or  amendment.  Such 
approval  may  be  made  by  concurrent  resolution, 
and  if  approved  by  a  majority  vote  of  the  members 
elected  to  each  house,  it  shall  become  the  charter  of 
such  city,  or,  if  such  city  be  consolidated  with  a 
county,  then  of  such  city  and  county,  and  shall  be- 
come the  organic  law  thereof,  and  supersede  any 
existing  charter  and  all  amendments  thereof,  and 
all  laws  inconsistent  with  such  charter.  A  copy  of 
surh  cliarter,  certified  by  the  mayor,  or 
chief  executive  officer,  and  authenticated  by 
the  seal  of  such  city,  petting  forth  the  sub- 
mission of  such  charter  to  the  electors,  and  its  rati- 
fication by  them,  shall  after  the  approval  of  such 
ciiarter  by  the  legislature,  be  made  in  duplicate, 
and  deposited,  one  in  the  office  of  the  secretary  of 
state,  and  the  otlier,  after  being  recorded  in  said 
recor<ler'B  office,  shall  be  deposited  in  the  archives 
of  the  city,  and  thereafter  all  courts  shall  take 
judicial  notice  of  said  charter.  The  charter,  so  rat- 
ified, may  be  amended  at  intervals  of  not  less  than 
two  years  by  proposals  therefor,  submitted  by  the 
legislative  authority  of  the  city  to  the  qualified 
electors  thereof  at  a  general  or  special  election,  held 
at  least  forty  days  after  the  publication  of  such 
proposals  for  twenty  days  in  a  daily  newspaper  of 
general  circulation  in  such  city,  and  ratified  by  a 
inajoiity  of  the  electors  voting  thereon,  and  ap- 
prove^l  by  the  legislature  as  herein  provided  for 
the  approval  of  the  charter.  Whenever  fiftren  per 
(tent,  of  the  qualified  voters  of  the  city  slijiil  petition 
the  legislative  authority  thereof  tf)  submit  any  pro- 
posed amendment  or  amendments  to  HJiid  ciiai'ter 
to  the  qualified  voters  thereof  for  approval,  the  leg- 
islative authority  thereof  must  submit  the  same. 
In  submitting  any  such  charter,  or  amendments 
thereto,  any  alternative  article  or  proposition  may 
be  presented  for  the  choice  of  the  voters,  and  may  be 
voted  on  sepaiately  without  prejudice  to  others. 
r  Am^ndmpnt  adoDted  November  4^  1902.] 
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and  county,  for  at  least  tweuty  days,  and  such  publication 
shall  be  commenced  within  twenty  (20)  days  after  the  comple- 
tion of  (he  charter,  and  within  not  less  than  thirty  days  after 
the  completion  of  such  publication.  It  shall  be  submitted  by 
the  legislative  authority  of  said  city,  or  city  and  county,  to 
the  qualltied  electors  thereof  at  a  general  or  fepecial  election, 
and  if  a  majority  of  such  qualified  electors  voting  thereat 
shall  ratify  the  same,  it  shall  thereafter  be  submitted  to  the 
legislature  for  its  approval  or  rejection  as  a  whole,  without 
power  of  alteration  or  amendment;  and  if  approyed  by  a'tna- 
jority  vote  of  the  members  elected  to  each  nouse,  it  shall  be- 
come the  charter  of  such  city,  or  if  such  city  be  consolidated 
with  a  county,  then  of  such  city  and  county,  and  shall  be- 
come the  organic  law  thereof,  and  supernede  any  existing 
charter  and  all  amendments  thereof,  and  all  special  laws  In- 
cousibtent  with  such  charter.  A  copy  of  such  charter,  certi- 
fied by  the  mayor,  or  other  chief  executive  officer,  and  authen- 
ticated by  the  seal  of  Ruch  city,  or  city  and  county,  setting 
forth  the  submission  of  such  charter  to  the  electors,  and  its 
ratification  by  them,  shall  be  made  in  duplicate,  and  depos- 
ited, one  in  the  ottice  of  the  secretary  of  state,  the  other,  after 
being  recorded  In  the  office  of  the  recorder  of  deeds  of  the 
county,  or  city  and  county,  among  the  archives  of  the  city,  or 
city  and  county.  All  courts  shall  take  judicial  notice  thereof. 
The  charter  so  ratified  may  be  amended  at  intervals  of  not  less 
than  two  years,  by  proposals  therefor  submitted  by  legislative 
authority  of  the  city,  or  city  and  county,  to  the  qualified  vot- 
ers thereof  at  a  general  or  special  election  held  at  least  sixty 
days  after  the  publication  of  such  proposals,  and  ratified  by  at 
least  three-fiftha of  the  qualified  electors  voting  thereat,  and 
approved  by  the  legislature  as  herein  provided  for  the  approval 
of  the  charter.  In  submitting  any  such  charter,  or  amend- 
ment thereto,  any  alternative  article  or  proposition  may  be 
presented  for  the  choice  of  the  voters,  and  may  be  voted  on 
separately  without  prejudice  to  others.  Any  city,  or  consoli- 
dated city  and  county,  containing  a  i>opulation  of  more  than 
ten  thouband  and  not  more  than  one  hundred  thousand  in- 
habitants, may  frame  a  charter  for  its  own  government,  con- 
sistent with  and  subject  to  the  constitution  and  laws  of  the 
state,  by  causing  a  board  of  fifteen  freeholders,  who  shall  have 
been  for  at  least  five  years  qualified  electors  thereof,  to  be 
elected  by  the  qualified  voters  of  said  city,  or  city  and  county, 
at  any  general  or  special  election,  whose  duty  it  shall  be,  with- 
in ninety  days  after  such  election,  to  prepare  and  propose  a 
charter  for  such  city,  or  city  and  county,  which  shall  be 
signed  in  duplicate  by  the  members  of  such  board,  or  a  ma- 
jority of  them,  and  returned,  one  copy  thereof  to  the  mayor, 
or  other  chief  executive  officer  of  said  city,  or  city  and  county, 
and  the  other  to  the  recorder  of  the  county,  or  city  ana 
county.  Such  proposed  charter  shall  then  be  published  in 
two  daily  papers  of  general  circulation  in  such  city,  or  city 
and  county,  for  at  least  twenty  days,  and  publication  shall  be 
commenced  within  twenty  days  after  the  completion  of  the 
charter;  and  within  not  less  than  thirty  days  after  the  com- 
pletion of  such  publication  it  shall  be  submitted  by  the  legis- 
lative authority  of  said  city,  or  city  and  county,  to  the  quail- 
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fied  electors  of  said  city,  or  city  and  county,  at  n  general  or 
special  election,  nud  if  a  majority  of  such  qualified  electors 
voting  thereat  shjiU  ratify  i lie  same,  itshall  thereafter  be  sub- 
mitted to  the  legislature  for  its  approval  or  rejection  as  a 
whole,  without  power  of  alteration  or  amendment,  aud  if  ap^ 
proved  by  a  majority  vote  of  the  members  elected  to  each 
bouse  it  shall  become  the  charter  of  such  city,  or  if  such  city 
be  consolidated  with  a  county,  then  of  such  city  and  county, 
and  shall  become  the  organic  law  thereof,  and  shall  super- 
sede any  existing  charter  aud  all  amendments  thereof,  and 
all  special  laws  inconsistent  with  such  charter,  A  copy  of 
such  charter,  certified  by  the  mayor,  or  other  chiel  executive 
officer,  and  authenticated  by  the  neal  of  such  city,  or  city  and 
county,  setting  forth  the  submission  of  such  charter  to  the 
electors,  and  its  ratification  by  them,  shall  be  made  in  dupli- 
cate, and  depositi-d,  one  in  the  office  of  the  secretary  of  state, 
and  the  other,  after  being  recorded  in  the  office  of  recorder  of 
deeds  of  the  county,  or  city  aud  county,  among  the  archives 
of  the  tity,  or  city  and  county;  and  thereafter  all  courts  shall 
take  judicial  notice  thereof.  The  charter  so  ratified  may  be 
amended,  at  intervals  of  not  less  than  two  years,  by  proposals 
therefor,  submitted  by  the  legislative  authority  of  the  city,  or 
citv  and  county,  to  the  qualihed  electors  thereof,  at  a  general 
or  special  election  held  at  least  sixty  days  after  the  ]>ublica'> 
tion  of  such  proposals,  and  ratified  by  at  lenst  three-tiftba  of 
the  qualified  electors  voting  thereat,  and  approved  by  the  leg- 
islature as  herein  provided  for  the  approval  of  the  charter. 
In  submitting  any  such  charter,  or  amendment  tliereto,  any 
alternative  article  or  proposition  may  be  presented  for  the 
choice  of  the  voters,  and  may  be  voted  on  separately  without 
prejudice  to  others. 

The  amendment  of  charter  iii  this  section  refers 
to  amendments  made  by  and  at  the  instance  of  the 
oflScers  and  electors  of  the  city.  It  ia  also  provided 
(Sec.  6,  Art.  XI)  that  all  cities  shall  be  controlled 
by  general  laws.  The  act  of  March  19,  1889,  (Stats, 
p.  356)  to  provide  for  changing  the  boundaries  of 
cities  and  municipal  corporations,  and  to  exclude  ter- 
ritory therefrom  is  a  general  law,  and  the  changing 
of  boundaries  by  excluding  certain  territory  from 
the  city  of  San  fciego  in  accordance  with  this  act  ia 
not  such  an  amendment  as  is  prohibited  within  two 
years.  (People  r.  City  of  Oakland,  92  Cal.  611  dis- 
tinguished.) People  v.  City  of  Coronado,  100  Cal, 
571. 

A  charter  providing  for  adjustment  and  fixing 
anew  all  official  salaries  at  stated  periods  by  coun- 
cil, authorizes  the  council  to  reduce  salaries,  and 
such  action  by  the  council  is  not  an  amendment  of 
the  charter.    Coyne  v.  Rennie,  97  Cal.  590» 
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A  city  may  provide  in  its  charter  for  assessing  and 
collecting  taxes  for  municipal  purposes,  though  no 
general  ^aw  has  been  passed  by  the  legislature  au- 
thorizing such  charter  provisions.  The  right  of  tax- 
ation is  necessary  for  exercise  of  municipal  powers, 
and  it  is  immaterial  that  such  a  charter  was  ap- 
proved by  legislature  by  resolution  instead  of  by 
bill — so  held  as  to  Los  Angeles  city  charter  adopted 
prior  to  amendment  of  1885.  (Art.  XI,  Sec.  12;  Art. 
XIII,  Sec.  1.)  Security  Sav.  Bank  and  T.  Oo.  v. 
Hinton,  97  Cal.  214. 

The  boundaries  of  a  municipal  corporation  con- 
tained in  its  charter  are  the  extent  of  the  territory 
over  which  the  municipal  authority  for  taxation  may 
be  exercised.  A  new  charter  prescribing  boundaries 
different  from  those  prescriV)ed  in  a  former  charter 
supersedes  the  former,  and  detaches  from  the  city 
territory  included  in  the  former  and  not  included  in 
the  latter  charter.  Questions  that  have  arisen  in 
some  cases  as  to  what  extent  and  for  what  purpose 
a  municipal  corporation  may  exercise  authority  be- 
yond its  corporate  boundaries,  as  to  abate  a  nuisance 
or  obtain  water,  etc  ,  is  not  involved  in  this  case. 
People  V.  City  of  Oakland,  92  Gal.  611. 

The  legislature  is  not  synonymous  with  the  law 
making  power.  The  approval  of  the  charter  of  Los 
Angeles  city  by  resolution  of  both  houses  of  the  leg- 
islature was  sufficient  to  give  it  validity  without  the 
enactment  of  a  bill.  Brooks  v,  Fischer,  79  Oal.  173. 

The  charters  of  the  city  of  Los  Angeles  adopted 
prior  to  1889,  are  controlled  by  general  laws,  and 
their  provisions  relative  to  opening,  widening,  etc., 
of  streets,  must  be  subject  to  the  act  of  1889'  (Stats. 
p.  70)  upon  the  same  subject.  The  latter  act  does 
not  provide  for  taking  private  property  without  due 
process  of  law,  since  notice  of  every  material  step  to 
be  taken  either  against  the  owner  of  the  land  to  be 
taken  or  the  land  to  be  assessed  must  be  given,  and 
opportunity  to  be  heard  is  given  at  every  step  of 
the  proceedmgs.  That  such  notice  may  be  given  by 
posting  instead  of  personally,  does  not  render  the 
proceedings  unconstitutional.    Citing  sections  6, 13, 
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article  XI.    Davies  v.  City  of  Los  Angeles,  86  Oal. 
37. 

The  act  of  March  3,  1883,  (Stats,  p.  24)  is  a  general 
law  for  the  organization  of  municipal  corporations, 
but  it  is  permissive  and  not  mandatory,  and  does 
not  belong  to  the  class  of  general  laws  considered  in 
the  case  of  Thomason  v.  Ashworth,  73  Cal.  73.  The 
city  of  Stockton  having  been  organized  under  that 
act  as  a  city  of  the  fourth  class  would  be  governed 
by  that  act  and  general  laws  applicable  to  cities  of  its 
class,  in  accordance  with  the  provisions  of  section  6, 
article  XI,  constitution,  so  long  as  it  retained  the 
charter  adopted  under  that  act,  but  such  general  law 
could  not  deprive  the  city  of  the  constitutional  privi- 
lege of  framing  a  charter  in  accordance  with  section 
8,  article  XI,  and  when  such  new  charter  was  ap- 
proved by  the  legislature,  it  superseded  the  former 
charter  adopted  in  pursuance  with  the  provisions  of 
the  act  of  1883.    People  v.  Bacley,  85  Cal.  343. 

It  is  not  competent  for  the  legislature  to  establish 
police  courts  in  a  city  by  a  charter  for  such  city, 
which  charter  is  only  approved  by  a  majority  of  the 
members  elected  to  both  houses.  Such  courts  can 
only  be  established  by  bill  enacted  and  approved  as 
provided  in  sections  15,  16,  article  IV.  People  r. 
Toal,  85  Oal.  333,  Beatty  C.  J.,  dissenting.  Also 
Commissioner's  Opinion,  23Pac.  Rep.  203. 

It  is  held  that  a  municipal  charter  need  not  be 
passed  as  a  bill;  that  the  legislature  in  approving  a 
charter  does  not  enact  the  law,  but  that  such  dmr- 
ter,  as  a  law,  is  enacted  by  the  people  who  frame  it, 
and  that  the  legislature  is  not  called  upon  to,  and 
does  not,  in  approving  the  charter,  determine 
whether  the  people  have  proceeded  regularly  in 
framing  and  adopting  it.  That  the  legislature  exer- 
cises the  same  power  as  the  governor  when  a  bill  is 
presented  to  him  which  has  been  passed  by  the  legis- 
lature, of  approval  or  rejection,  and  it  is  for  thetiourts 
to  determine  whether  the  steps  precedent  to  its  adop- 
tion have  been  regularly  pursued.  The  constitution 
is  mandatory  as  to  these  precedent  steps,  and  the 
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mode  is  the  measure  of  power.  People  v.  Gunn,  85 
Cal.  238. 

The  term  city  includes  a  city  and  county  govern- 
ment, so  held  with  reference  to  section  1058  0.  C.  P,, 
exempting  cities  from  giving  undertakings  as  par- 
ties to  civil  actions,  approving.  People  r.  Hoge,  55 
Cal.  612,  where  it  was  held  that  a  city  and  county 
could  frame  a  charter.  Morgan  v,  Menzies,  60 
Cal.  341. 

The  constitutional  provision  authorizing  any  city 
containing  a  population  of  more  than  one  hundred 
thousand  inhabitants  to  frame  a  charter  is  self-act- 
ing*.    People  V.  Hoge,  supra. 

This  section  is  referred  to  in  Yarnell  v.  City  of 
Los  Angeles,  87  Gal.  603;  see  also  People  v.  Hen- 
shaw,  76  Oal.  436,  and  Ex  parte  Ah  You,  82  Cal.  339, 
343  as  to  effect  of  these  charters  upon  former  char- 
ters of  cities.  See  also  dissenting  opinion  of  McKin- 
stry,  J.,  in  Thomason  v,  Ashworth,  73  Oal.  80.  All 
the  other  decisions  affecting  this  section  are  collected 
under  other  sections  of  this  article  from  1  to  13,  and 
are  referred  to  in  the  cases  here  collected. 

Section  9.    The  compensation  of  any  county,  city,  town,    iig  809 
or  municipal  officer  shall  not  be  increased  after  his  election  or    ^^^  ^2 
during  his  term  of  office;  nor  shall  the  term  of  any  such  officer 
be  extended  beyond  the  period  for  which  he  is  elected  or  ap- 
pointed. 

A  district  attorney  elected  prior  to  the  county  gov- 
ernment act  of  1891,  (Stats,  p.  295)  is  not  entitled  to 
have  the  salary  of  a  deputy  paid  by  the  county. 
Welsh  V.  Bramlett,  98  Cal.  219. 

Official  salary  may  be  reduced  by  city  council 
where  the  charter  provides  that  council  shall  at 
stated  periods  re-adjust  and  fix  anew  all  official  sala- 
ries. ^Election  is  not  contractual.  Coyne  v.  Ben- 
nie,  97  Cal,  590. 

A  county  clerk  elected  after  the  amendment  to 
county  government  act  (Stats.  1887,  p,  207)  author- 
izing supervisors  to  allow  deputies,  and  for  such  offi- 
cers to  be  paid  from  the  county  fund,  is  not  entitled 
to  have  such  deputy  so  paid.    This  provision  is  con- 
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trary  to  constitution,  article  XI,  section  9,  and  is  not 
uniform  in  operation,  (article  I,  section  11,)  and  is 
an  attempt  to  vest  legrislative  function  in  supervis- 
ors. (Article  XI,  section  5.)  Dougherty  v.  Austin, 
94  Cal.  601,  626;  McFarland  and  Paterson,  JJ.,  dis- 
senting. 

The  words  ''compensation"  and  ''salary"  are 
used  synonymously  in  the  constitution  and  county 
governaierit  act.  It  is  the  compensation  or  salary 
for  services  rendered,  and  not  expenses  of  the  ojBS.ce, 
which  the  constitution  provides  shall  not  be  raised. 
The  allowance  to  superintendent  of  public  instruction, 
of  his  actual  and  necessary  traveling  expenses,  not  ex- 
ceeding ten  dollars  per  district  per  annum,  provided 
for  by  section  1552  Political  Code,  as  amended  in 
March,  1889,  is  not  an  increase  of  the  salary  of  the 
office  of  superintendent  previously  elected  and  then 
in  office.  Similar  provisions  are  cited  with  reference 
to  e:  penses  of  justices  of  Supreme  Court  and  judges 
of  Superior  Court  in  holding  courts  at  different  places 
Kirkwood  v.  Soto,  87  Cal.  393. 

The  amendment  to  section  274  C.  C.  P.,  of  March 
21,  1885,  (Stats,  p.  218)  is  unconstitutional  in  dele- 
gating to  the  judge  of  Superior  Court  power  to  fix 
the  salary  to  be  paid  shorthand  reporters,  and  had 
not  the  force  to  repeal  the  former  provision  requir- 
ing fees  of  reporters  to  be  fixed  by  the  judge,  not  ex- 
ceeding a  certain  sum  per  day,  and  certain  rate  for 
transcribing.  (Smith  v.  Strother.  approved.)  McAl- 
lister V.  Hamlin,  83  Cal.  362. 

Under  county  government  act,  March  14,  1883, 
(Stats,  p.  299)  and  the  constitution,  the  salary  of  an 
appointee  to  fill  vacancy  in  office  of  superintendent 
of  schools  must  remain  the  same  as  that  of  the  in- 
cumbent before  the  vacancy  occurred,  and  the  pro- 
vision of  said  act  increasing  the  salary  could  not  take 
effect  until  the  expiration  of  the  full  term.  Larew 
V.  Newman,  81  Cal.  588. 

The  act  of  1880,  (Stats,  p.  78)  amending  flection 
110  C.  C.  P.,  relating  to  term  of  office  of  justices  of 
the  peace  is  constitutional,  and  it  was  necessary  to 
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elect  said  officers  at  the  election  of  that  year.    Bailey 
V.  Supervisors,  66  Oal.  10. 

The  city  of  Stockton  adopted  a  new  charter  under 
and  in  pursuance  with  section  8,  article  XI  aa 
amended,  which  charter  was  approved  March  2, 
1889,  (Stats,  p.  578)  and  by  the  terms  of  this  charter 
the  police  court  under  the  old  charter  and  the  court 
of  the  city  justice  of  the  peace  were  practically  con- 
solidated. It  did  not  abolish  the  court  of  the  justice 
oi  the  peace,  but  added  to  it  the  duties  theretofore 
performed  by  the  police  court.  Held,  the  person 
holding  the  office  of  justice  of  the  peace  and  perform- 
ing these  duties  was  not  entitled  to  a  salary  for  each, 
but  was  entitled  to  the  salary  provided  for  the  office 
of  justice  of  the  peace.  The  salary  could  not  be  in- 
creased even  by  the  legislature  during;  his  term  of 
office  nor  by  local  or  special  law  at  any  time.  Milner 
V.  Reibenstein,  85  Oal.  593. 

This  section  is  not  violated  by  an  ordinance  of  the 
supervisors  passed  in  pursuance  of  subdivision  14  of 
section  183  of  the  county  government  act  of  1891, 
(Stats,  p.  377)  which  fixes  a  salary  of  constable  at 
less  than  the  compensation  formerly  received  by  that 
officer,  although  the  act  by  which  the  legislature 
attempted  to  vest  the  supervisors  with  jwwer  to  reg- 
ulate such  compensation  is  void  by  reason  of  section 
5  of  article  XI,  constitution.  People  y,  Johnson,  95 
Oal.  471. 

As  to  extension  of  term  of  office,  this  section  is 
referred  to  in  concurring  opinion  of  Thornton,  J.,  in 
Rosborough  i\  Boardman,  67  Oal.  119,  and  of  McKee, 
J.,  in  Tread  well  v,  Yolo  Oo.,  62  Oal.  566,  and  in  dis- 
senting opinion  of  McKinstry,  J.,  in  Donahue  v. 
Graham,  61  Oal.  277. 

BBcnoN  10.  No  county,  city,  town,  or  other  public  or  muni- 
eipal  corporatloQ,  noi  the  inhabitants  thereof,  nor  the  property 
therein,  shall  be  released  or  discharged  from  its  or  their  pro- 
portionate share  of  taxes  to  be  levied  for  state  pori>oBes,  nor 
shall  commutation  for  such  taxes  be  authorized  in  any  form 
whatsoever. 

Cities  and  towns  are  not  the  only  municipal  corpo- 
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rations  that  may  be  created  by  the  legislature,  and  the 
provisions  contained  in  snb<livision  6  of  this  article 
are  not  controlHng  in  the  organization  of  other  muni- 
cipal corporations.  While  the  constitution  has  care- 
fully provided  for  incorporation  and  classification  of 
cities  and  towns,  it  makes  no  similar  provision  for 
other  municipal  corporations.  Tliere  is  no  limitation 
upon  the  power  of  the  legislature  to  authorize  the 
formation  of  such  corporations  for  any  public  pur- 
pose whatever.  In  re  Madera  Irrigation  Bist.,  92 
Oal.  296,  319. 

This  section  is  referred  to  in  dissenting  opinion  of 
McKinstry,  J.,  in  Donahue  v.  Graham,  61  Gal.  277. 

Section  11.  Any  county,  city,  town,  or  township  may  make 
and  enforce  within  its  limits  all  such  loca],  police,  sanitary, 
and  other  regulations  as  are  not  in  conflict  with  general  laws. 

The  act  of  March  9,  1885,  (Stats,  p.  45)  to  regulate 
the  height  of  division  fences  or  partition  walls  in 
cities  and  towns  construed  as  constitutional  as  to  walls 
or  fences  on  the  division  line,  but  that  an  owner  has 
a  right  to  secure  the  seclusion  of  his  own  premises  by 
erecting  tences  or  structures  on  his  own  land,  even 
though  they  may  exclude  light  or  air  from  adjoining 
premises,  and  in  so  far  as  the  act  purports  to  prohibit 
such  structures,  it  would  be  held  unconstitutional. 
Western  G.  &  M.  Co.  v,  Knickerbocker,  opinion 
filed  June  15;  1894. 

A  general  law  authorizing  organization  of  sanitary 
districts,  construed  not  to  include  cities  and  towns. 
Woodward  v.  Fruitvale  S.  Dist.,  99  Cal.  554.  Approv- 
ing, In  re  Madera  Irr.  Dist.  92  Cal.  296. 

A  city  ordinance  in  effect  prohibiting  sale  of 
liquors,  etc.,  in  any  place  where  females  are  permit- 
ted to  wait  or  attend  upon  men,  or  in  any  dance  cel- 
lar, etc.,  is  a  constitutional  exercise  of  power  of  police 
regulation,  and  is  not  in  conflict  with  section  18  of 
article  XX.     Kx  parte  Hayes,  98  Cal.  555. 

An  ordinance  of  the  city  and  county  prohibiting 
the  employment  of  females  in  places  where  liquors 
are  sold  and  prohibiting  females  from  serving  in  such 
places,  the  occupation  not  being,  except  by  said  ordin- 
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ance  and  section  3(K),  Penal  Oode,  unlawful,  is  uncon- 
stitutional, as  discriminating  against  persons  on  ac- 
count oi  sex,  (Sec.  18,  Art.  XX)  and  cannot  be  sus- 
tained as  a  reasonable  exercise  of  police  regulation. 
Ex  parte  Maguire,  57  Oal.  604. 

Unusual  restrictioiis  u[)on  lawful  business  may  he 
an  arbitrary  exercise  of  police  power  and  void.  So 
held  with  reference  to  ordinance  of  supervisors  re- 
quiring insane  asylum,  inebriate  home,  etc.,  to  be 
fireproof,  enclosed  by  wall,  etc.  Ex  parte  Whitwell, 
98  Gal,  73. 

The  laundry  ordinance,  requiring  written  consent 
of  majority  of  property  owners  of  the  block  and  of 
the  four  blocks  immediately  surrounding  that 
whereon  it  is  proposed  to  conduct  the  business,  with- 
out reference  to  manner  of  conducting  the  business, 
is  not  a  reasonable  police  regulation.  Ex  parte  Sing 
Lee,  96  Oal.  354. 

The  brick  building  laundry  ordinance  of  San 
Francisco  was  not  unconstitutional.  Matter  of  Yick 
Wo,  68  Oal.  294.  See  also  Ex  parte  Moynier,  65  Oal. 
33. 

The  delegation  of  power  to  cities  and  counties  to 
make  and  enforce  local  police  and  sanitary  regulations 
ie  authority  to  make  only  such  as  are  useful  and 
necessary  under  their  respective  charters.  The  act 
of-  March  28,  1878,  (Stats,  p.  685)  re-organizing  and 
regulating  fire  department  in  San  Francisco,  was 
part  of  the  charter  of  that  city  and  county,  and  the 
Barry  ordinance  of  March  16,  1889,  was  unauthor- 
ized and  invalid.  The  fire  department  was  one  of 
the  branches  of  the  municipal  government,  and  the 
supervisors  had  no  more  power  to  overthrow  it  than 
it  had  to  overthrow  the  supervisors.  (People  v.  Per- 
rv,  79  Oal.  105,  distinguished.)  People  v,  Wilshire, 
96  Oal.  605. 

A  city  ordinance  may  provide  that  a  violation 
thereof  should  be  punished  by  imprisonment  "for 
ten  days,  and  by  fine  of  one  hundred  and  fifty  dol- 
lars,** and  that  in  default  of  payment  of  the  fine, 
defendant  shall  be  imprisoned  "until  the  fine  be  sat- 
isfied, in  the  proportion  of  one  day  for  every  twodol» 
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lars  of  the  fine  remainiDg  unpaid."  (Ex  parte  BoBen- 
heim,  83  Cal.  390,  distinguished.)  Ex  parte  Green, 
94  Cal.  391,  McFarland  and  Paterson,  J  J.,  dissenting. 

An  ordinance  prohibiting  selling  pools  on  horse 
races  is  valid.  Any  practice  or  business  the  tendency 
of  which,  as  shown  by  experience,  is  to  weaken  or 
corrupt  the  morals,  encourage  idleness,  etc.,  is  a 
legitimate  subject  for  regulation  or  prohibition.  Ex 
parte  Tuttle,  91  Cal.  589. 

Each  municipality  has  the  right  to  determine  what 
police  regulations  it  will  prescribe,  and  the  only 
limitation  upon  the  exercise  of  this  power  is,  that 
such  regulations  shall  not  be  in  conflict  with  [the 
constitution  and]  general  laws  of  the  state.  There 
being  no  genera}  law  prohibiting  the  carrying  of 
concealed  weapons,  an  ordinance  prohibiting  it  is 
within  the  police  power.  Ex  parte  Cheney,  90  Oal, 
617. 

The  power  conferred  by  county  government  act  to 
supervisors  to  provide  for  destruction  of  wild  animals, 
etc.,  does  not  authorize  an  ordinance  prescribing  a 
penalty  upon  the  owner  or  occupant  of  land  for  not 
exterminating  wild  animals.  An  ordinance  requir- 
ing owners  and  occupants  of  land  to  exterminate  and 
destroy  ground-squirrels  on  their  respective  lands, 
and  thereafter  to  keep  said  lands  free  and  clear  there- 
from, and  declaring  a  violation  thereof  a  misde- 
meanor, is  tinreasonable  and  burdensome,  and  is 
not  within  either  the  police,  sanitary  or  "other*' 
regulations  authorized  by  the  constitution.  Ex  parte 
Hodges,  87  Cal.  162. 

A  city  ordinance  is  valid  which  declares  an  obstruc- 
tion on  streets  unlawful,  and  provides  a  penalty  for 
refusal  to  remove  it  upon  notice,  the  penalty  not 
being  different  in  character  or  in  excess  of  that  pre- 
scribed by  the  state  law  which  declares  such  obstruc- 
tions a  nuisance  and  a  misdemeanor.  Ex  parte  Tay- 
lor, 87  CaU  91 ;  Ex  parte  Einaldo,  25  Pac.  Rep.  260. 

There  is  no  general  law  of  the  state  prohibiting 
visiting  a  place  where  a  gambling  game  is  carried 
on,  although  to  bet  at  such  games  is  punishable  by 
tine  not  exceeding  $500.00,  or  imprisonment  not  ex- 
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ceeding  six  months.  (Pen.  Code,  Sec.  330.)  An  or- 
dinance of  Sar  Francisco  making  it  an  offinse  to  be- 
come a  visitor  at  such  gambling  place,  and  imposing 
a  line  not  exceeding  $1000.00,  or  imprisonment  not 
exceeding  six  months,  and  not  less  than  twenty  dol- 
lars or  ten  days,  and  not  imposing  both  fine  and 
imprisonment,  was  held  not  in  contravention  of 
general  law,  since  it  does  not  appear  that  any  pun- 
ishment greater  than  that  prescribed  by  the  general 
law  has  been  imposed.  Ex  parte  Boswell,  86  Cal. 
232.  (See  Sec.  330  as  amended  in  1891,  and  see  also 
Sec.  318.  Pen.  Code.) 

Section  4045  added  to  Political  Code  by  act  of  March 
13,  1883,  (Stats,  p.  297)  requiring  license  taxes  to  be 
collected  as  provided  by  other  provisions  of  the  code, 
embracing  section  3360,  by  which  latter  section  it  was 
required  that  actions  for  such  purpose  shall  be  pros- 
ecuted in  the  name  of  the  people  of  the  state  of  Cali- 
fornia, was  repealed  by  the  general  law  known  as  the 
county  government  act,  passed  the  following  day. 
(Stats.  1883,  p.  299.)   (Approving,  Ex  parte  Benjamin, 

65  Cal.  310,  and  County  of  Santa  Clara  v,  R.  R.  Co., 

66  Cal.  642.)  And  the  action  to  recover  such  tax 
might  be  instituted  as  provided  by  ordinance  of  su- 
pervisors, in  the  name  of  the  county.  Mendocino 
County  V.  Bank  of  Mendocino,  Si^  CaJ.  255. 

But  where  a  county  ordinance  imposing  license 
tax  also  provides  that  action  to  recover  the  same 
shall  be  in  the  name  of  **the  people,"  an  action  can- 
not be  maintained  in  name  of  the  county  as  being 
the  real  party  in  interest.  The  failure  to  take  out 
the  license  does  not  make  defeiidant  liable  to  the 
county  in  an  action  of  debt.  When  a  right  or  obli- 
gation is  created  and  a  remedy  given  by  valid  statute 
or  ordinance,  the  remedy  so  provided  is  exclusive, 
and  it  is  only  where  the  right  exists  at  common  law, 
that  the  statutory  remedy  can  be  regarded  as  cumu- 
lative.    County  of  Monterey  v.  Abbott,  77  Cal.  541. 

An  ordinance  of  San  Francisco,  (No.  2162)  regulat- 
ing the  granting  of  certificates  of  death  and  permits 
for  interments,  being  in  conflict  with  provisions  of 
Political  Code,  sections  3012,   3025,  3084,  and  Penal 
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Oode,  377,  on  same  subject,  is  unconstitutional  and 
void,  and  a  person  convicted  of  violation  of  such  or- 
dinance will  be  discharged  on  habeas  corpus.  Ex 
parte  Keeney,  84  Gal.  304. 

The  ordinance  establishing  fire  limits  in  San  Fran- 
cisco is  valid.    McClosky  v.  Kreling,  76  Cal.  511. 

The  city  of  Eureka  has  power  to  pass  an  ordinance 
imposing  an  annual  license  tax  of  two  hundred  dol- 
lars upon  the  business  of  selling:  spirituous  liquors, 
and  to  declare  a  violation  of  the  ordinance  a  misde- 
meanor.     Ex  parte  McNally,  73  Cal.  632. 

An  ordinance  of  the  supervisors  of  Mono  county 
imposing  an  annual  license  of  fifty  dollars  per  one 
thousand  head  of  sheep,  upon  the  business  of  herd- 
ing, grazing  sjid  pasturing  sheep  in  that  county, 
and  declaring  a  violation  of  the  ordinance  a  misde- 
meanor is  valid.     Ex  parte  Mirande,  73  Oal.  365. 

A  municipal  corporation  has  no  authority  to  pass 
an  ordinance  punishing  precisely  the  same  acts 
which  are  punishable  under  the  general  laws  of  the 
state.  So  held  with  reference  to  opium  smoking. 
In  re  Sic,  73  Oal.  142. 

A  city  ordinance  regulating  the  sale  of  opium  is 
within  the  police  and  sanitary  regulations  delegated 
to  cities.  Cities  may  impose  penalties  in  addition  to 
those  imposed  by  state  laws.  Ex  parte  Hong  Shen, 
98  Cal.  681. 

It  is  within  a  reasonable  exercise  of  the  power  of 
the  police  and  sanitary  regulations  in  the  city  of  San 
Francisco  to  prohibit  the  keeping  of  more,  than  two 
cows  within  certain  portions  of  the  city.  In  re  Line- 
han,  72  Oal.  114. 

An  ordinance  prohibiting  the  alteration  or  repair 
of  wooden  buildings  within  certain  designated  fire 
limits  in  San  Francisco,  held  a  proper  exercise  of 
police  power.    Ex  parte  Fiske,  72  Oal.  125. 

An  ordinance  of  the  board  of  supervisors  of  Ala- 
meda county  imposing  a  license  upon  the  peddling, 
vending,  etc.,  of  goods,  wares  and  merchandise 
other  than  the  manufactures  or  productions  of  this 
state  is  declared  unconstitutional  and  void,  as  a  regu- 
lation of  commerce,  control  over   which  is  by  the 
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U.  S.  constitution  vested  in  congress.  (Citing  decis- 
ions of  U.  S.  Supreme  court.)  Ex  parte  Thomas,  71 
Oal.  204. 

An  ordinance  of  the  city  of  Stockton  requiring  an 
applicant  for  saloon  license  to  present  his  petition 
accompanied  by  a  certificate  of  five  respectable  citi- 
zens of  the  neighborhood  in  which  the  business  is  to 
be  carried  on,  is  not  unreasonable,  and  is  valid.  In 
re  Bickerstaff,  70  Oal.  35. 

The  supervisors  have  power  to  pass  an  ordinance 
imposing  a  license  tax  upon  the  business  of  selling 
wines  and  liquors,  and  a  person  carrying  on  such 
business  in  a  city  within  the  county  is  not  exempt 
from  paying  such  license  by  reason  of  his  having 
paid  a  license  tax  for  the  same  purpose  in  pursuance 
of  an  ordinance  of  the  city.  In  re  Lawrence,  69  Cal. 
608. 

The  constitution  did  not  abolish  the  municipalities 
of  the  state,  nor  abrogate  their  charters,  nor  change 
the  powers  granted  by  them,  except  where  they  may 
have  been  enlarged  or  contracted  by  its  provisions ; 
on  the  contrary,  the  constitution  made  existing  mu- 
nicipalities more  independent  of  state  control,  by 
prohibiting  the  legislature  from  passing  special  laws 
imposing  taxes  for  municipal  purposes,  and  conferring 
upon  existing  municipalities  power  to  make  and  ad- 
minister, within  their  respective  limits,  all  such 
local,  police,  sanitary  and  other  laws  as  are  not  in 
conflict  with  general  laws.  (Art.  XI,  Sec.  11.)  The 
city  of  Los  Angeles  had  power  under  its  charter  in 
1885,  to  pass  an  ordinance  imposing  a  license  tax 
upon  business  callings,  (including  places  where 
liquors  are  retailed)  and  to  declare  a  violation  of  the 
ordinance  to  be  a  misdemeanor.  In  re  Guerrero,  69 
Cal.  88. 

Ijaundry  ordinance  of  San  Francisco,  prescribing 
manner  in  which  buildings  used  as  laundries  shall  be 
constructed,  is  a  reasonable  exercise  of  power  to  im- 
pose police  and  sanitary  regulations.  Ex  parte 
White,  67  Oal.  102. 

A  city  has  power  to  pass  an  ordinance  requiring 
a  license  to  be  obtained  by  every  person,  who  at  a 
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fixed  place  of  business  sells  any  goods,  wares  or 
merchandise,  and  the  city  of  Oakland  can  exercise 
such  power  under  the  act  of  April  24,  1862  (Stats,  p. 
350)  amending  its  charter.  Ex  parte  Mount,  66  Oal. 
448. 

The  powers  for  police  regulations  given  by  this 
section  are  very  broad,  and  are  sufhcient  to  authorize 
a  city  ordinance  prohibiting  the  depositing  of  rub- 
bish, garbage,  broken  ware,  filth,  etc.,  upon  the 
streets  or  any  where  except  in  such  places  as  may  be 
designated  therefor  by  superintendent  of  streets. 
Ex  parte  Casinello,  62  Gal.  540. 

An  ordinance  passed  under  authority  of  county 
government  act  of  1883,  imposing  a  license  tax  upon 
the  business  of  selling  liquors  is  constitutional,  per 
Thornton,  J.  Such  ordinance  is  also  authorized  by 
section  12,  article  XI.  (Citing  In  re  Stuart,  61  Cal. 
375.)     Ex  parte  Wolters,  65  Oal.  269. 

Prior  to  constitution  of  1879,  municipal  corporations 
possessed  only  such  powers  as  were  expressly,  or  by 
necessary  implication  conferred  by  their  charters, 
but  under  the  present  provision  they  are  empowered 
to  enact  all  such  police,  sanitary,  and  other  regu- 
lations as  are  not  in  conflict  with  general  laws.  A 
city  of  the  sixth  class  may  prohibit  the  sale  of  intox- 
icating liquors,  although  the  municipal  corporation 
act  of  1883  does  not  contain  express  authority  to 
do  so,  while  the  same  act  does  confer  such  express 
authority  upon  cities  of  the  fourth  class.  Ex  parte 
Campbell,  74  Cal.  20.  And  so  with  regard  to  liquor 
license  in  San  Francisco.  The  constitution  itself 
confers  sufficient  authority.  In  re  Stuart,  61  Oal.  374. 

As  to  whether  a  municipal  ordinance  isxinreason- 
able,  and  therefore  void,  the  rule  is,  that  where  the 
legislature  has  in  terms  conferred  upon  a  municipal 
corporation  the  power  to  pass  an  ordinance  of  a 
specified  and  defined  character,  if  the  power  thus  con- 
ferred is  not  in  conflict  with  the  constitution,  an  or- 
dinance pursuant  thereto  cannot  be  impeached  as 
invalid  because  it  would  have  been  considered  un- 
reasonable if  it  had  been  passed  under  the  incidental 
powers  of  the  corporation,  or  under  a  grant  of  power 
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general  in  its  nature.  What  the  legislature  distinctly 
says  may  be  done  cannot  be  set  aside  by  the  courts 
because  they  may  deem  it  unreasonable  or  against 
public  policy.  Where  the  power  to  legislate  on  a 
given  subject  is  conferred  and  the  mode  of  its  exer- 
cise is  not  prescribed,  then  the  ordinance  passed 
must  be  a  reasonable  exercise  of  the  power.  Ex  parte 
Ohin  Yan,  60  Oal.  78. 

An  ordinance  adopted  by  supervisors  of  San  Ber- 
nardino imposing  a  license  tax  of  twenty-five  dollars 
'  per  month  upon  the  business  of  sellinig  liquors,  is 
not  unreasonable,  oppressive,  or  in  restraint  of  trade. 
Ex  parte  Benninger,  64  Cal.  291. 

Section  12.    The  legislature  shall  have  no  power  to  impose     117  S6 
taxes  upon  counties,  cities,  towi  s,  or  other  public  or  muuici-     121  551 
pal  corporations,  or  upon  the  inhabitants  or  property  thereof, 
for  county,  city,  town,  or  other  municipal  purposes,  but  may, 
by  general  laws,  vest  in  the  corporate  authorities  thereof  the 
power  to  assess  and  collect  taxes  for  such  purposes. 

Under  county  government  act  of  March  14,  1883, 
(Stats,  p.  299)  a  county  could  by  ordinance  of 
supervisors  impose  a  license  tax  upon  the  business 
of  retailing  liquors  and  create  the  office  of  license 
tax  collector  and  appoint  a  suitable  person  to  per- 
form the  duties  of  such  office.  People  i\  Ferguson, 
65  Oal.  288,  McKee  J.,  dissenting. 

An  ordinance  of  supervisors  under  county  govern- 
ment act,  section  25,  subdivision  28,  imposing  a  li- 
cenee  tax  on  the  business  of  sheep  raising-  is  valid. 
§uch  license  is  a  tax  within  the  meaning  of  this  sec- 
tion. (People  V,  Martin,  60  Oal.  153.)  Such  license 
tax  shall  not  discriminate  between  citizens  of  the 
county  where  the  same  is  imposed  and  citizens  of 
another  county.  (Lassen  Oo.  v.  Cone,  72  Oal.  388.) 
The  office  of  license  tax  collector  may  not  be  created 
by  supervisors.  (People  v.  Ferguson,  65  Oal.  288, 
criticised) ;  Eldorado  Oounty  v,  Meiss,  100  Oal.  268, 
(See  notes  section  5,  article  XI.) 

The  legislature  may  approve  a  city  charter  con- 
taining provisions  for  assessing  and  collecting  mu- 
nicipal taxes  without  any  general  law  conferring 
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power  of  taxation.  Taxation  is  an  eBsential  attri- 
bute of  municipal  corporations.  So  held  with  refer- 
ence to  a  charter  '^approved"  by  the  legislature  in- 
stead of  being  enacted  by  bill.  The  power  to  tax  is 
further  implied  by  sections  13,  16,  18,  article  XI. 
Security  Sav.  Bank  &  Trust  Co.  v.  Hinton,  97  Cal.  214. 

The  legislature  may  vest  in  irrigation  districts  the 
power  of  taxation,  by  general  laws,  and  its  powers  of 
creating  municipal  or  public  corporations  are  not 
confined  to  cities  and  towns.  That  a  city  or  town 
may  be  included  within  the  boundaries  of  an  irriga- 
tion district  does  not  render  the  Wright  Act  uncon- 
stitutional. The  power  of  the  legislature  over  the 
subject  of  taxation  is  unlimited  except  as  restricted 
by  the  constitution  and  extends  to  providing  asseps- 
ments  for  local  improvements  upon  any  basis  of  ap- 
portionment which  it  may  select,  and  such  basis  does 
not  depend  upon  the  fact  of  any  special  local  benefit 
to  the  tax  payer.  If  it  appears  from  the  general 
scope  of  the  act  that  its  object  is  for  the  general  ben- 
efit of  the  public  and  the  means  to  be  employed  are 
of  a  public  character,  the  act  will  be  upheld ,  al- 
though incidental  advantages  will  accrue  to  individ- 
uals l)eyond  those  enjoved  by  the  general  public. 
In  re  Bonds  of  Madera  Irr.  Dist.,  92  Cal.  296.  (This 
section  is  also  referred  to  in  Board  of  Directors  t;. 
Tregea,  88  Cal.  359.) 

The  power  of  a  school  district,  county,  or  other 
corporation  to  impose  any  tax  is  only  that  which  is 
granted  by  the  legislature,  and  its  exercise  must  be 
within  the  limits  and  in  the  manner  so  conferred, 
Hughes  V.  Ewing,  93  Cal.  418. 

The  act  of  March  20,  1891,  (Stats,  p.  182)  to  pro- 
vide for  establishing  high  schools,  is  invalid  in  so 
far  as  it  authorizes  the  county  superintendent  of 
schools  to  make  the  estimate  for  the  tax,  leaving  the 
aniount  of  the  tax  to  his  discretion  and  giving  no 
discretion  in  regard  thereto  to  the  supervisors, 
McCabe  r.  Carpenter,  36  Pac.  Rep.  836,  approving 
Hughes  V,  Ewing,  supra. 

The  foundation  of  city  taxing  power  is  found  in 
section  12,  article  XI,   and   the  terms  '^assess''  and 
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"collect/*  include  ** levying."      Oity    of    San  Luia 
Obispo  V.  Pettit,  87  Cah  503. 

Tlie  fact  that  a  banking  corporation,  on  payment 
of  valuable  consideration,  procured  a  license  to  trans- 
act business  under  act  of  1878,.creating  a  board  of  bank 
commissioners  (Stats,  p.  740)  did  not  exempt  such 
corporation  from  payment  of  a  license  tax  prescribed 
by  an  ordinance  of  tlie  supervisors  of  the  county  in 
which  it  was  transacting  its  business.  The  county 
government  act  (Stats.  1883,  p.  299)  authorized  the 
supervisors  to  adopt  such  ordinance  as  to  all  and 
every  kind  of  business  not  prohibited  by  law.  Men- 
docino County  V,  Bank,  86Cal.  255. 

Following^  decision  in  State  v.  S.  P.  R.  R.  Co.,  127 
U.  S.  1.  Heldj  a  railroad  corporation  having  been 
invested  with  certain  franchises,  derived  from  the 
government  of  the  United  States,  in  connection  with 
other  railroad  corporations,  by  certain  acts  of 
congress,  and  having  accepted  all  the  terms  and  con- 
ditions of  said  acts  and  fully  complied  therewith,  the 
state  of  California  can  neither  take  away,  destroy  nor 
abridge  such  franchises  by  onerous  burdens.  The 
supervisors  of  a  county  cannot  levy  or  collect,  for 
municipal  purposes,  a  license  tax  upon  such  railroad 
for  the  privilege  of  conducting  its  business  within  the 
county.  The  power  to  tax  includes  the  power  to 
destroy  by  means  of  taxation,  and  no  agency  of  the 
state  can  exercise  such  power  as  against  a  privilege 
granted  by  the  United  States.  San  Benito  County  v. 
S.  P.  R.  R.  Co.,  77  Cal.  518.  In  effect  overruling  C. 
P.  R.  R.  Co.  V,  State  Board  of  Equalization,  60  Cal. 
35;  Los  Angeles  v,  S.  P.  R,  R.  Co.,  61  Cal.  59,  and 
Santa  Clara  County  v,  S.  P.  R.  R.  Co.,  66  Cal.  642, 
concerning  license  taxes  charged  by  municipal  gov- 
ernments against  railroad  and  transportation  com- 
panies. 

The  power  of  a  municipal  corporation  to  levy  taxes 
extends  to  all  the  territory  embraced  within  its  lim- 
its, though  all  of  said  lands  were  not  embraced  within 
the  lands  patented  to  the  city.  City  of  San  Diego  v. 
Granniss,  77  Cal.  511. 

The  act  of  March  3,  1885,  (Stats,  p.  13)  imposing  a 
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license  tax  upon  foreign  insurance  companies  doing 
business  in  tiiis  state,  to  be  paid  into  the  treasury  of 
the  county,  or  city  and  county,  and  constitute  a  fire- 
man's relief  fund,  subject  to  regulations  of  the  super- 
visors, is  an  attempt  to  •impose  taxes  for  municipal 
purposes,  and  is  void.  City  and  County  of  San  Fran- 
cisco V,  L.  &  L.  &  G.  Ins.  Co.,  74  Cal.  113. 

The  act  of  March  23,  1876,  (Stats,  p.  433)  providing 
for  the  widening  of  Dupont  street,  in  San  Francisco, 
is  not  an  attempt  by  the  state  to  exercise  the  power 
of  assessment  for  local  improvements  in  a  munici- 
pality.    Lent  v.  Tillson,  72  Cal.  404. 

An  ordinance  of  the  supervisors  of  Mono  county 
imposing  an  annual  license  at  the  rate  of  fifty  dol- 
lars per  thousand  head  of  sheep,  upon  the  business 
of  herding,  grazing  and  pasturing  sheep  in  that 
county,  and  declaring  a  violation  of  the  ordinance  to 
be  a  misdemeanor,  held  valid.  Ex  parte  Mirande,  73 
Cal.  365. 

There  is  nothing  unreasonable  nor  unconstitutional 
in  an  ordinance  of  the  city  of  Modesto  requiring  that 
no  laundry  or  public  wash  house,  where  articles  are 
cleaned  or  washed  for  hire,  shall  be  established  or 
carried  on  except  within  a  certain  specified  portion 
of  the  city.  (Following  Ex  parte  Moynier,  65  Cal.  33.) 
In  re  Hang  Kie,  69  Cal.  149. 

The  supervisors  of  a  county  have  power  to  impose 
a  license  tax  upon  the  business  of  selling  wines  and 
liquors,  and  provide  for  its  collection  by  the  appoint- 
ment of  a  suitable  person,  such  as  the  tax  collector  of 
the  county.    In  re  Lawrence,  69  Cal.  608. 

A  municipality  may  enact  an  ordinance  requiring 
a  license  to  be  procured  by  every  person  who,  at  a 
fixed  place  of  business,  sells  any  goods,  wares  or 
merchandise,  and  prescribe  a  penalty  for  a  refusal  to 
comply  therewith.    Ex  parte  Mount,  66  Cal.  448. 

The  license  tax  provided  for  by  section  3360,  Polit- 
ical Code,  prior  to  the  present  constitution,  was  a  tax 
which  is  prohibited  by  section  12,  article  XI,  and  said 
section  of  the  code  became  inoperative  by  reason  of 
section  1,  article  XXII.  The  license  referred  to  is 
for  the  purpose  of  conducting  the  business  of  selliBg 
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merchandise  at  a  fixed  place  of  business,  and  is  a 
tax  imposed  for  county  purposes.  McKee  dissenting. 
People  V.  Martin,  60  Cal.  153. 

Tliere  is  no  conceivable  reason  why  property  that 
has  escaped  taxation  one  year  should  not  be  com- 
pelled to  pay  the  tax  it  has  escaped ;  and  section  3649, 
Political  Code,  providing  for  a  double  assessment, 
upon  discovery  of  the  escape,  is  not  unconstitutional. 
Biddle  v.  Oaks,  59  Oal.  94. 

The  provisions  of  act  of  April  23,  1880,  (Stats,  p. 
689)  to  promote  drainage,  is  unconstitutional,  among 
other  reasons,  because  it  attempts  to  authorize  a 
commission  to  levy  local  taxes  for  a  private  pur- 
pose. Such  a  power  could  not  be  conferred  upon  a 
municipal  corporation.  People  r.  Parks,  58  Oal.  624» 
(Doane  v.  Weil,  Id,  334.) 

A  municipal  tax  levied  upon  property  which  was 
included  by  the  act  of  March  13,  1876,  (Stats,  p.  251) 
extending  the  limits  of  Santa  Rosa,  is  valid,  and  may 
be  collected,  although  the  land  so  embraced  and  taxed 
is  used  for  agricultural  ptirposes,  and  was  not  neces- 
sary for  any  city  purposes  when  the  city  limits  were 
extended  over  it.  Oity  of  Santa  Rosa  v,  Ooulter,  58 
Oal.  637. 

An  assessment  made  by  the  city  of  Los  Angeles  in 
the  matter  of  widening  a  street,  which  assessment 
was  invalid,  cannot  be  validated  by  an  act  of  the  leg- 
islature, nor  can  the  legislature,  by  a  direct  act,  make 
an  assessment  within  an  incorporated  city.  Schu- 
macher V.  Toberman,  56  Oal.  508. 

By  act  of  March  6, 1876,  (Stats,  p.  140)  a  special  act 
in  relation  to  swamp  land  reclamation  district  No. 
118,  it  was  required  that  the  trustees  should  make 
up  a  sworn  statement  of  the  cost  of  the  reclamation 
work,  based  upon  the  books  and  vouchers  thereof, 
and  the  amount  so  reported  should  be  assessed  upon 
the  lands.  Held,  this  was  an  attempt  by  the  legisla- 
ture to  levy  an  assessment  for  purposes  of  taxation, 
and  was  unconstitutional.  People  v.  Houston,  54 
Cal.  536. 

The  act  of  March  19, 1878,  (Stats,  p.  338)  to  legalize 
assesBments  in  San  Francisco,  was  a  special  law,  such 
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as  was  then  authorized,  and  an  assessment  apon  the 
capital,  or  capital  stock  of  the  corporation,  in  accord- 
ance with  said  act,  is  held  valid,  at  least  upon  demur- 
rer.    San  Francisco  v.  S.  V.  W.  W.,  54  Oal.  571. 

118  30i  Section  13*  The  legislature  shall  not  delegate  to  any  speucial 
commission,  private  corporation,  company,  association,  or  in- 
dividual, any  power  to  make,  control,  appropriate,  supervise, 
or  in  any  way  interfere  with,  any  county,  city,  town,  or  muni- 
cipal improvement,  money,  property,  or  effects,  whether  held 
in  trust  or  otherwise,  or  to  levy  taxes  or  assessments,  or  per- 
form any  municipal  functions  whatever. 

A  general  law  authorizing  the  formation  of  sani- 
taxy  districts  (Stats.  1891,  p.  223)  is  not  in  conflict 
with  this  section.  (Approving,  In  ?«  Madera Irr.  Dist. 
92  Oal. 296.)  Woodward  v.  Fruitvale  S.  Dist.,  99  Cal. 
554. 

The  power  of  municipalities  to  levy  and  collect 
taxes  is  implied  as  a  necessary  attribute.  Security 
Sav.  Bank,  etc.,  v,  Hinton,  97  Cal.  214. 

The  provisions  of  the  charter  of  city  of  IjOs  Ang^eles 
(charter  of  1889)  directing  the  council  to  appoint  ae 
depositary  of  the  pubUc  moneys  such  bank  as 
offered  highest  rate  of  interest  therefor,  and  directing 
the  city's  money  to  be  deposited  with  such  bank,  is 
void.  (Sees.  16^  17,  Art.  XI,  const.)  Yarnell  v.  City 
of  L.  A.,  87  Cal.  603. 

The  act  of  1889  (Stats,  p.  70)  relating  to  opening, 
widening,  etc.,  of  streets,  in  providing  a  commission 
for  assessing  value  of  property  taken,  and  for  volun- 
tary conveyance  of  land  taken  at  such  valuation,  if 
the  amount  thus  fixed  is  satisfactory  to  the  owner, 
does  not  vest  any  municipal  powers  in  the  commis- 
sion. The  commissioners  act  as  mere  agents,  and 
their  proceedings  are  not  binding  or  effective  until 
acted  on  and  approved  bv  the  city  council.  Da  vies  v, 
Oitv  of  Los  Angeles,  86  Cal.  37. 

•fhe  act  of  March  4,  1889,  (Stats,  p.  56)  creating  a 
police  relief  and  pension  fund  in  the  several  cities 
and  counties  of  the  state,  and  providing  a  board  to 
manage  the  same,  does  not  create  a  special  commis- 
sion.    Pennie  v.  Reis,  80  Cal.  266. 
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The  act  of  March  15, 1883,  (Sec.  1388,  Penal  Code,) 
providing  that  the  court  may  commit  minors  con- 
victed of  misdemeanors  or  felonies  to  the  custody  of 
some  non-sectarian  (diaritable  school,  conducted 
for  the  purpose  of  reclaiming  criminal  minors,  and 
may  direct  the  payment  to  such  institution  of  the 
expenses  of  such  minor  by  the  county  in  which  he 
has  been  convicted,  does  not  direct  any  absolute  pay- 
ment from  a  county  treasury  but  has  vested  in  a 
court  in  the  exercise  of  a  wise  judicial  discretion  the 
right  to  order  such  payment  to  a  limited  extent,  and 
such  provision  is  not  unconstitutional.  Boys*  and 
Girls'  Aid  Society  v.  Reis,  71  Oal.  627. 

This  provision  of  the  constitution  is  prospective 
and  applies  only  to  the  legislature  created  by  this 
constitution.  The  act  of  March  25,  1872,  (Stats,  p. 
546)  creating  a  board  of  commissioners  of  the  funded 
debt  of  Sacramento,  and  providing  that  the  trustees 
in  levying  a  special  tax  should  be  governed  by  the 
written  request  of  the  commissioners,  etc.,  was  not 
affected  by  the  adoption  of  this  constitution.  Board 
of  Gommiasioners  v.  Board  of  Trustees,  etc.,  71  Cal, 
310. 

The  legislature  has  power  to  vacate  streets  in  a 
city,  and  may  delegate  such  power  to  the  municipal- 
ity.    Brook  V.  Horton,  68  Cal,  554. 

The  act  of  April  3,  1876,  (Stats,  p.  753)  providing 
for  the  change  of  grade  of  jwrtions  of  Montgomery 
avenue  in  San  Francisco,  authorized  the  appoint- 
ment by  the  county  court  of  a  commission  to  be 
composed  of  three  disinterested  free-holders  to  as- 
sess benefits  and  damages.  Held,  unnecessary  to  de- 
cide whether  or  not  the  provision  which  empowers 
the  commissioners  to  report  the  lots  they  may  find 
to  be  benefited,  i«  a  grant  to  them  of  power  to  create 
an  assessment  district.  The  act  itself  is  impracti- 
cable, as  every  free-holder  in  the  city  is  interested  in 
the  proceedings,  and  cannot  therefore  be  dwinter- 
ested,    Montgomery  Ave,  case,  54  Cal.  579, 

The  act  of  April  3,  1876,  (Stats,  p.  918)  to  regulate 
the  practice  of  medicine,  and  conferring  certain 
powers  upon  the  commission  to  be  named  by  the 
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medical  societies,  is  not  unconstitutional.    Ex  parte 
Frazer,  54  Oal.  94. 

Section  14.  No  state  office  shall  be  continued  or  created  in 
any  county,  city,  town,  or  other  municipality,  for  the  inspec- 
tion, measurement,  or  graduation  of  any  merchandise,  manu- 
facture, or  commodity;  but  such  county,  city,  town,  orma- 
niclpality  may,  when  authorized  by  general  law,  appoint  such 
officers. 

The  office  of  gaa  inspector  created  by  sections  343, 
368,  369,  577  et.  seq.  Political  Code,  was  abolished 
by  this  section  of  the  constitution,  Oondict  v.  Police 
Court,  59  Cal.  278. 

The  section  is  referred  to  in  People  v,  Hoge,  55 
Cal.  618  and  People  v.  McFadden,  65  (Jal.  445,  in  con- 
struing generally  the  provisions  of  article  XI. 

Section  15.  Private  property  shall  not  be  taken  or  sold  for 
the  payment  of  the  corporate  debt  of  any  political  or  munici- 
pal corpo  ration. 

130  5  Section  16  All  moneys,  assessments,  and  taxes  belonging 
to  or  collected  for  the  use  of  any  county,  city,  town,  or  other 
public  or  municipal  corporation,  coming  into  the  hands  of 
any  officer  thereof,  shall  immediately  be  deposited  with  the 
treasurer,  or  other  legal  depositary,  to  the  credit  of  such  city^ 
town,  or  other  corporation  respectively,  for  the  benefit  of  the 
funds  to  which  they  respectively  belong. 

The  provisions  of  the  charter  of  the  city  of  Loe 
Angeles,  (charter  1889,  Sec.  44)  directing  the  monevs 
of  the  cit}[  to  be  deposited  with  such  bank  as  will 
pay  the  highest  rate  of  interest  thereon,  and  making 
such  bank  instead  of  the  treasurer  the  depository 
of  the  city  moneys,  are  void,  (citing  sections  6,  8, 
13, 17,  article  XI,  constitution,  and  sections  424,  426 
Penal  Code.)    Yarnell  v.  City  L.  A.,  87  Oal.  603. 

As  to  prohibiting  deleg'ation  of  powers,  see  Se- 
curity Sav.  Bank,  etc.  v.  Hinton,  97  Cal.  219. 

That  there  may  be  other  public  corporations  than 
cities  and  towns,  see  In  re  Madera  Irr,  Dist.  92  Cal. 
319. 

The  amendment  of  county  government  act  (Stals. 
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1889,  p.  232)  providing  that  money  collected  for 
license  taxes,  under  ordinance  of  supervisors,  Within 
incorporated  cities  or  towns,  in  counties  of  twenty- 
seventh  class,  shall  be  paid  into  the  treasury  of  such 
city  or  town  is  unconstitutional,  and  that  the  same 
must  be  paid  to  the  county  treasurer.  Besides, 
being  applicable  only  to  counties  of  one  class,  it  is 
local  and  special  legislation.  County  of  San  Luis 
Obispo  V,  Graves,  84  Oal.  71. 

The  act  of  March  17,  1876,  (Stats,  p.  325),  requiring 
money  collected  by  the  police  judge's  court  of  San 
Francisco  for  drunkenness,  to  be  paid  to  the  Home 
for  care  of  Inebriates,  was  not  repealed  by  act  of 
March  5, 1889,  (Stats,  p.  62)  re-organizing  the  police 
court  and  repealing  all  inconsistent  acts.  Home  for 
Inebriates  v.  Reis,  95  Oal.  142. 

Section  17.  The  making  of  profit  out  of  county,  city,  town, 
or  other  public  money,  or  using  the  same  for  any  purpose  not 
authorized  by  law,  by  any  officer  having  the  possession  or 
control  thereof,  shall  be  a  felony,  and  shall  be  prosecuted  and 
punished  as  prescribed  by  law. 

The  provisions  of  the  charter  of  the  city  of  Los 
Anseles  requiring  the  funds  of  the  city  to  be  depos- 
ited with  the  bank  that  will  pay  the  highest  interest 
thereon,  and  making  such  bank  the  depository  of 
the  city,  are  in  violation  of  the  general  law  contained 
in  sections  242,  246,  Penal  Oode,  and  in  violation  of 
sections  6, 8,  13,  16,  17,  article  XI,  and  section  26, 
article  IV  of  the  constitution.  Yarnell  v.  City  of  Los 
Angeles,  87  Oal,  603, 

S^ferredto  in  Security  Savings  Bank^  etc,  v,  Hinton 
97  Cal.  219,  to  the  effect  that  the  power  of  taxation 
is  assumed  by  sections  13  to  18  of  this  article  to  exist 
in  favor  of  municipalities,  however  char  teredo 


Section  18.  No  county,  city,  town,  township,  board  of  edu- 
cation, or  school  district  shall  incur  any  indebtedness  or  lia- 
bility, in  any  manner,  or  for  any  purpose,  exceeding  in  any 
year  the  income  and  revenue  provided  for  it  for  such  year 
without  the  assent  of  two-thirds  of  the  qualltied  electors 
tiiereof,   voting  «t  an  election  to  be  held  for  that  purpose.,  nor 
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unless,  before  or  at  the  time  of  incurring  such  indebtedness, 
provision  shall  be  made  for  the  collection  of  an  annual  tax 
suQiclent  to  pay  the  interest  on  such  indebtedness  as  it  falls 
due,  and  also  provision  to  constitute  a  sinking  fund  for  the 
payment  of  the  principal  thereof , on  or  before  maturity,  whicb 
shall  not  exceed  forty  years  from  the  time  of  contracting  the 
same.  Any  Indebtedness  or  liability  incurred  contrary  to  this 
provision  shall  be  void,     f Ratification  declared  Dec.  30,  1892.] 

[original  BECmON,] 

Section  18.  No  county,  city,  tov\ru,  township,  board  ol  edu- 
cation, or  school  district,  shall  incur  any  indebtedness  or  lia- 
bility In  any  manner  or  lor  any  purpose,  exceeding  in  any  year 
the  income  and  revenue  provided  for  it  for  such  year,  withoiit 
the  assent  of  two-thirds  of  the  qualified  electors  thereof  vot^ 
ing  at  an  election  to  be  held  for  that  purpose,  nor  unless, 
before  or  at  the  time  of  incurring  such  indebtedness,  provision 
shall  be  made  for  the  collection  of  an  aunuHl  tax  sufficient  to 
pay  the  Interest  on  such  indebtedness  as  it  falls  due,  and  also 
to  constitute  a  sinking  fund  for  the  payment  of  the  principal 
thereof  within  twenty 'years  from  the  time  of  contracting  the 
same.  Any  indebtedness  or  liability  incurred  contrary  to  this 
provision  shall  be  void. 

The  act  of  March  18,  1889,  (Stats,  p,  14),  anthoriz- 
ing  cities  to  issue  bonds  for  public  buildings,  is  a 
general  law,  and  the  city  council  of  Oakland  may 
issue  bonds  to  erect  school  buildings  although  its 
charter  vests  the  government  of  the  school  depart- 
ment in  a  board  df  education  and  authorizes  the 
board  to  build  school  houses,  but  does  not  authorize 
it  (the  board)  to  contract  debts,  exceeding  in  any  one 
year  the  revenue  provided  for  that  vear,  Wetmore 
V.  Oity  of  Oakland,  99  Gal.  146, 

The  salary  of  the  registrar  of  voters  for  San  Fran- 
cisco was  fixed  by  an  act  of  the  legislature,  and  is  not 
an  indebtedness  created  by  the  city  and  need  not 
necessarily  be  paid  from  revenue  of  any  particular 
year.    Lewis  r.  Widber,  99  CaL  412, 

The  power  of  taxation  is  a  necessary  attribute  of 
municipalities.  Security  Savings  Bank,  etc.  v^Hinton, 
97  Cal.  214, 

Irrigation  districts  are  to  be  treated  as  a  class  of 
municipal  corporations,  but  such  corporations  are 
not  of  the  class  or  character  enumerated  in  this  sec- 
tion of  the  constitution,  and  the  legislature  in  creat- 
ing them  is  not  controlled  by  the  restrictions  of  this 
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section.  It  is  not  required  that  assessments  levied 
in  the  form  of  taxes,  in  irrigation  districts,  should  be 
authorized  by  a  vote  of  two-thirds  of  the  qualified 
electors,  nor  that  their  indebtedness  of  any  year  shall 
be  paid  from  the  revenue  of  that  year.  Bonds  run- 
ning for  a  number  of  years  may  be  lawfully  issued 
under  the  Wright  Act.  In  re  bonds  of  Madera  Irri- 
gation District,  92  Gal.  296.  Same  case  on  re-hear- 
mg,  Id.  p.  341. 

Section  77  of  the  county  government  act  providing 
that  claims  against  the  county  must  be  paid  accord- 
ing to  priority  of  presentment,  must  be  construed 
as  applying  to  bonds  of  any  given  year.  The  income 
and  revenue  of  a  county  for  a  given  year  must  first 
be  applied  to  the  payment  of  indebtedness  incurred 
during  that  year,  before  payment  of  any  indebtedness 
incurred  during  a  preceding  year  can  be  paid  there- 
from.    Shaw  v.  Statler,  74  Gal.  258. 

The  constitution  does  not  prohibit  the  auditor  of 
the  city  and  county  of  San  IVancisco  from  auditing 
the  demands  for  salaries  of  deputy  county  clerks, 
notwithstanding  the  aggregate  amount  of  the  salaries 
for  a  given  year  would  exceed  the  amount  limited  by 
the  supervisors  for  the  payment  of  such  salaries  for 
that  year.    Welch  v,  Strother,  74  Gal.  413, 

A  county  indebtedness  incurred  in  any  given  fiscal 
year  cdnnot  be  paid  out  of  the  revenue  or  income  of 
any  future  year.  (S.  F.  Gas  Go.  v.  Brickwedel,  62 
Cal.  641,  infra.  Sec.  36  Co.  Gov.  Act  1883,  Stats,  p. 
311.)     Schwartz  v.  Wilson,  75  Gal.  502. 

On  the  authority  San  Francisco  v.  Brickwedel,  62 
Cal.  641,  Held,  that  a  claim  for  goods  sold  a  county, 
charged  against  the  fund  of  a  road  district,  and  m 
which  there  was  sufiicient  money  to  pay  the  claim, 
cannot  afterwards  be  ordered  paid  out  of  the  general 
county  fund  of  a  subsequent  year,  without  a  show- 
ing: that  it  was  to  be  paid  out  of  revenue  provided  for 
the  same  year  in  which  the  indebtedness  was  con- 
tracted.   Schwartz  v.  Wilson,  75  Gal.  502. 

Mandamus  will  not  issue  to  the  auditor  of  San 
Francisco,  directing  him  to  audit  bills  for  gas,  when 
the  revenue  for  the  year  in  which  the  indebtedness 
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was  incurred  has  been  exhausted,  and  where  the 
claimant  is  also  indebted  to  the  city  for  taxes  in  an 
amount  greater  than  the  claim  presented.  S.  F.  Gas 
Co.  V.  Brickwedel,  62  Cal.  641. 

Referred  to  in  Mayrhoffer  v.  Board  of  Education, 
89  Cal.  110,  where  it  is  said  that  under  this  section  as 
amended,  one  who  furnishes  material  for  the  state 
knows  to  what  he  must  look  for  payment,  and  that  a 
debt  contracted  beyond  the  revenue  for  the  year  can- 
not be  collected,  nor  can  a  lien  be  had  upon  a  public 
(school)  building. 

118  6  Section  19.  In  any  city  where  there  are  no  public  works 
owned  and  controlled  by  the  municipality  for  supplying  the 
same  with  water  or  artificial  light,  any  individual,  or  any  com: 
pany  duly  incorporated  for  such  purpose,  under  and  by  author- 
ity of  the  laws  of  this  state,  shall,  under  the  direction  of  the 
superintendent  of  streets,  or  other  officer  in  control  thereof 
and  under  such  general  regulations  as  the  municipality  may 
prescribe,  for  damages  and  indemnity  for  damages,  have  the 
privilege  of  using  the  public  streets  and  thoroughfares  thereof 
and  of  laying  down  pipes  and  conduits  therein,  and  connections 
therewith,  so  far  as  may  be  necessary  for  introducing  into  and 
supplying  such  city  and  its  inhabitants  either  with  gaslight,  or 
other  illuminating  light,  or  with  fresh  water  for  domestic  and 
all  other  purposes,  upon  the  condition  that  the  municipal  gov- 
ernment shall  have  the  right  to  regulate  the  charges  thereof. 
TRatiflcation  declared  Feb.  12, 1885.] 

fORIOINAL  SECTION, J 

Section  19.  No  public  work  or  improvement  of  any  descrip- 
tion whatsoever  shall  be  done  or  made,  in  any  city,  in,  upon  or 
about  the  streets  thereof,  or  otherwise,  the  cost  and  expense  of 
which  is  made  chargeable  or  may  be  assessed  upon  private 
property  by  special  assessment,  unless  an  estimate  of  such  cost 
and  expense  shall  be  made,  and  an  assessment,  in  proportion 
to  benefits,  on  the  property  to  be  affected  ur  benefitea,  shall  be 
levied,  collected,  and  paid  into  the  city  treasury  before  such 
work  or  improvement  shall  be  commenced,  or  any  contract  for 
*  letting  or  doing  the  same  authorized  or  performed.  In  any  city 
where  there  are  no  public  works  owned  and  controlled  by  the 
municipality,  for  supplying  the  same  with  water  or  artificial 
ligbt,  any  individual,  or  any  company  duly  incorporated  for 
such  purnose  under  and  by  authority  of  the  laws  of  this  state, 
shall,  under  the  direction  of  the  superintendent  of  streets,  or 
other  ofKcer  in  control  thereof,  and  under  such  general  regula- 
tions as  the  municipality  may  prescribe  for  damages  and  in- 
demnity for  damages,  have  the  privilege  of  using  the  public 
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streets  and  thoroughfares  thereof,  and  of  laying  down  pipes  and 
condnits  therein,  and  connecfions  therewith,  so  far  as  mav  be 
necessary  for  introducing  into  and  supplying  such  city  and  its 


condnits  therein,  and  connecfions  therewith,  so  far  as  mav  be 

'ng  such  city  and 
inhabitants  either  with  gas-lisrht  or  other  illuminatiiig  light, 


or  with  fresh  water  for  domestic  and  all  other    purposes,  upon 

government  shall 
right  to  regulate  the  charges  ihereoi. 


the  condition  that  the  municipal  government  shall  have  the 


Contracts  for  street  improvements,  entered  into 
before  this  constitution  took  effect,  were  not  affected 
by  the  provisions  of  this  section.  So  held  with  refer- 
ence to  contracts  under  the  San  Francisco  street  law, 
in  Ede  v.  Knight,  93  Cal.  159,  and  Ede  o,  Cogswell, 
79  Cal.  278;  and  as  to  Oakland  street  law,  in  Oakland 
Pav.  Co.  V.  Barstow,  79  Cal.  45. 

The  initial  proceedings  for  widening  Mission  street 
in  San  Francisco,  appear  to  have  conformed  to  the 
original  section  before  the  amendment  of  1885.  City 
and  County  of  S.  F.  v.  Kiernan,  98  Cal.  614.  (See 
note  under  Sec.  14,  Art.  I.) 

The  act  of  1872,  relating  to  street  improvements  in 
San  Francisco,  and  being  part  of  the  consolidation 
acts,  did  not  require  the  assessment  and  payment 
into  the  treasury  of  the  cost  of  the  work  before  the 
work  was  done  or  a  contract  let  therefor.  The  act 
of  March  6,  1883,  (Stats,  p.  32)  conformed  to  the  pro- 
visions of  the  constitution  of  1879,  requiring  such  as- 
sessment and  payment  into  the  treasury  before  do- 
ing: the  work  or  letting*  the  contract," and,  being  a 
general  law,  it  superseded  the  act  of  1872.  This  sec- 
tion of  the  constitution  being  amended  in  1884  by 
omitting  said  provision,  the  legislature,  in  conform- 
ity with  the  amendment,  passed  the  act  of  March  18, 
1886.  (Stats,  p.  147.)  By  the  36th  section  of  this  act, 
(Stats,  p.  165)  the  act  of  1883  was  repealed  except  as 
to  work  commenced  under  it  prior  to  said  act  of  1885. 
The  amendment  of  the  constitution  having  been 
effected  prior  to  the  passage  of  the  act  of  1885,  re- 
moved the  objection  as  to  the  constitutionality  of  the 
latter  act,  and  it  is  now  in  force  in  San  Francisco  as  a 
general  law.  Oakland  Pav.  Co.  v.  Tompkins,  72  Cal. 
5,  (cited  in  Thomason  v.  Ash  worth,  73  Cal.  73; 
McKinstry  J.,  dissenting.)  Upon  same  questions 
see  divers  concurring  and  dissenting  opinions  in 
Thomason  v.  Ruggles,  69  Cal,  465;  also  the  divers 
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opinions  in  Oakland  Pav.  Oo.  v.  Hilton,  69  Oal.  479; 
Donahue  v.  Graham,  61  Oal.  276;  McDonald  v,  Pat- 
terson, 54  Gal.  248.  In  the  latter  case  it  was  held 
that  the  section  as  originally  adopted  was  self-exe- 
cuting and  repealed  the  act  of  1872,  relating  to  San 
Francisco. 

Section  19,  article  XI ;  section  1  article  XIV,  and 
section  2,  article  XIV,  must  be  taken  and  read  to- 
gether, and  effect  given  to  each  of  them.  The  use  of 
water  appropriated  for  sale,  rental  or  distribution  is 
a  public  use,  and  it  is  not  left  for  the  legislature  to 
say  so,  but  the  use  is  s abject  to  regulation  by  the 
legislature,  and  the  rates  of  compensation  therefor 
shall  be  fixed  in  a  certain  specified  manner,  and  the 
body  failing  to  do  so  is  expressly  made  subject  to 
peremptory  process  to  compel  action  at  the  suit  of 
any  person  interested,  and  liable  to  such  further  pro<- 
cess  and  penalties  as  the  legislature  may  prescribe. 
The  riglit  to  collect  the  rates  so  established  is  a  fran- 
chise. 

Prior  to  constitution  of  1879,  the  right  of  laying 
pipes  in  the  streets  of  incorporated  cities,  lay  only 
in  grant  from  the  legislature.  The  provisions  of  sec- 
tion 19,  article  XI  includes  towns.  People  t?.  Ste- 
phens, 62  Gal.  209.  Affirmed  in  Town  oi  Woodland 
V.  Stephens,  62  Oal.  238. 

The  section  is  referred  to  in  the  following  cases : 
That  it  is  limited  to  a  city.  In  re  Madera  Irr.  Dist.., 
92  Gal.  342;  People  v.  McFadden,  81  Gal.  497.  That 
it  includes  towns,  as  to  laying  pipes  and  fixing  water 
rates.  People  v.  Stephens,  62  Gal.  236.  That  this 
right  to  lay  pipes  is  a  franchise  subject  to  be  taxed. 
Spring  Valley  W.  W.  v.  Schottler,  62  Oal.  108 ;  and 
San  Jose  Gas  Go.  v,  January,  57  Gal.  616.  That  un- 
der this  provision  the  S.  V.  W.  W.  were  placed  upon 
the  same  footing  as  any  other  individual  or  corpora- 
tion and  that  rates  are  to  be  fixed  for  the  water  sup- 
plied by  it  to  the  city  of  San  Francisco,  and  it  is  not 
required  to  supply  free  water.  Spring  Valley  W. 
W.  Go.  V,  San  Francisco,  61  Gal.  24;  that  the  orig^ 
inal  section  was  self-executing.  (Giting  McDonald  v. 
Patterson  8upra,)  Ewing  v.  Oroville  M.  Co.,  56  Gal. 
649. 
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ARTICLE  XII. 

CORPORATIONS. 

Sbction  1.  Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  act.  All  laws  now  in  force 
in  this  state  concerning  corporations,  and  all  laws  that  may 
be  hereafter  passed  pursuant  to  this  section,  may  be*  altered 
from  time  to  time  or  repealed. 

Const.  1849,  Art.  IV,  Sec.  31. 

The  act  of  April  3,.  1876  (Stats,  p.  918),  to  regulate 
the  practice  of  medicine,  is  not  unconstitutional. 
( Decided  on  authority  of  Ex  parte  Frazer,  54  Cal.  94.) 
Ex  parte  Johnson,  62  Cal.  263. 

This  court  will  follow  the  declBionB  of  former 
Supreme  Conrt  upon  questions  involving  the  former 
constitution.  Davis  v.  Superior  Court,  63  Cal.  581. 
Stande  v.  Election  Commissioners,  61  Cal.  313.  [The 
former  constitution,  section  31  article  IV,  provided 
that  corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  act  except  for 
municipal  purposes.] 

It  is  considered  mandatory  that  corporations  must 
be  formed  under  general  laws,  but  it  has  never  been 
construed  that  cdl  private  corporations  must  be 
formed  under  the  same  general  law,  or  be  limited  to 
the  exercise  of  the  same  powers.  Legislation  has  been 
adapted  to  the  character  of  the  corporation  to  be 
organized.  In  re  Madera  Irrigation  District,  92  Cal. 
316. 

Under  section  31 ,  article  IV,  of  former  constitution 
it  is  said  that  the  first  clause  of  this  section  relates 
to  the  formation  of  corporations  and  to  powers  directly 
conferred  upon  them  by  the  legislature,  but  it  does 
not  prohibit  a  duly  organized  corporation  from  taking 
by  assignment,  a  franchise  that  had  been  granted  to 
an  individual.    People  v,  Stanford,  77  Cal.  371. 

Section  3670  Political  Code,  authorizing  a  complaint 
against  a  railroad  company,  different  from  that 
required  by  general  rules  of  pleading  prescribed  in 
C.  C.  P.  is  void.  People  v.  C.  P.  R.  R.  Co.,  83  Cal. 
393,  413. 

The  framers  of  the  constitution    have   carefully 
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gaarded  against  special  legislation.     Thomason  v. 
Afihworth,  73  0al.77. 

The  constitution  does  not  confer  the  franchise  of 
collecting  water  rates,  but  leaves  the  power  of  grant- 
ing such  privilege  to  the  legislature  by  general  laws, 
and  a  general  law  granting  such  franchise  which 
should  Require  water  to  be  furnished  free  for  extin- 
guishing fires  is  prohibited.  Spring  Valley  W.  W.  v. 
San  Francisco,  61  Cal.  38. 

Section  2.  Dues  from  corporations  shall  be  secured  by 
such  Indiyidual  liability  of  the  corporators  and  other  means 
as  may  be  prescribed  by  law. 

Const.  1849,  Art.  IV,  Sec.  32. 

Sections  2,  3,  article  XII,  have  no  relation  to  a  case 
where  the  liability  of  the  stockholder  accrued 
before  the  adoption  of  this  constitution.  Sections  32, 
36,  article  IV,  of  former  constitution  were  substan- 
tially the  same  as  2  and  3  of  this  article,  but  neither 
these  sections  nor  section  322  C.  C.  prevent  a  court  of 
equity  from  compelling  a  stockholder,  for  the  benefit 
of  a  creditor  of  an  insolvent  corporation,  to  pay  in  the 
amount  of  capital  stock  he  has  contracted  to  take. 
The  remedies  are  concurrent.  Harmon  v.  Page,  62 
Oal.  448,  460. 

Section  3.  Each  stockholder  of  a  corporation,  or  Joint-stock 
association,  shall  be  individually  and  personally  liable  for 
such  proportion  of  all  its  debts  and  Aiabilitles^ontractecl  or 
incurred  during  the  time  he  was  a  stocKholder,  as  the  amount 
of  stock  or  shares  owned  by  him  bears  to  the  whole  of  the  sub- 
scribed capitul  stock,  or  shares  of  the  corporation  or  associa- 
tion. The  directors  or  trustees  of  corporations  and  joint-stock 
associations  shall  be  jointly  and  severally  liable  to  the  credit* 
ors  and  stockholders  for  all  moneys  embezzled  or  misappropri- 
ated by  the  officers  of  such  corporation,  or  joint-stock  asso- 
ciation, during  the  term  of  office  of  such  director  or  trustee. 

Const.  1849,  Art.  IV,  Sec.  36. 

The  personal  liability  of  the  stockholder  is  an  ob- 
ligation arising  on  contract  within  section  537,  C.  C. 
P.,  providing  for  attachment.  Kennedy  v,  Cal.  Sav. 
Bank,  97  Oal.  93. 
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The  constitution  only  affords  an  additional  remedy 
without  taking  away  other  remedies  which  existed 
before.  Hiller  v.  Collins,  63  Cal.  235.  See  further 
opinion  on  denying  rehearing,  Id.  p.  239. 

The  provisions  of  this  constitution  do  not  apply 
where  the  liability  of  the  stockholder  arose  before  its 
ado  ption .  A  court  of  equity  wil  I  com  pel  a  subscriber 
of  stock  to  pay  in,  for  the  benefit  of  creditor  of  insol- 
vent corporation,  the  amount  subscribed  by  him. 
Such  remedy  is  concurrent  with  that  provided  by  the 
constitution  and  section  322,  C.  C.  Harmon  v.  Page, 
62  Cal.  448,  460. 

As  to  allegations  of  complaint  in  action  against 
stockholders,  see  Bidwell  v,  Babcock,  87  Cal.  29.  Also 
as  to  pleading,  and  that  the  obligation  of  stockhold- 
ers to  pay  their  respective  proportions  of  the  debts 
incurred  while  they  were  stockholders,  is  direct  and 
primary.    Faymonville  v.  McCollough,  59  Cal.  285. 


Section  4.  The  term  "corporations,"  as  used  in  this  article, 
shall  be  construed  to  include  all  associations  and  joint-stock  ^^^  ^^ 
companies  baying  any  of  the  powers  or  privileges  of  corpora- 
tions not  possessed  by  individuals  or  partnerships;  and  all 
corporations  shall  have  the  right  to  sue  and  shall  be  subject  to 
be  sued,  in  all  courts,  in  like  cases  as  natural  persons. 

Const.  1849,  Art.  IV,  Sec.  33. 

Tlie  right  to  sue  and  be  sued,  to  maintain  and  de- 
fend actions  concerning  corporate  rights  and  liabili- 
ties, is  a  power  incident  to  every  corporation.  Baines 
V,  Babcock,  95  Cal.  581. 

Section  5.  The  legislature  shall  have  no  power  to  pass  any 
act  granting  any  charter  for  banking  purposes,  but  corpora- 
tions or  associations  may  be  formed  for  such  purposes  under 
general  laws.  No  corporation,  association,  or  individual  shall 
issue  or  put  in  circulation,  as  money,  anything  but  the  lawful 
money  of  the  United  States. 

Const.  1849,  Art.  IV,  Sec.  34. 

The  section  is  referred  to  in  Thomason  v.  Ash- 
worth,  73  Cal.  77,  as  to  special  legislation. 

Section  235  of  the  county  government  act  (Stats. 
1893,  p.  346)  is  not  in  conflict  with  this  provision  of 
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the  constitution  as  delegating  to  the  supervieors 
I>ower8  which  can  only  be  exercised  by  the  legisla- 
ture. The  statute  only  authorizes  the  supervisors  to 
ascertain  how  many  people  are  left  in  an  old  county 
after  a  new  county  has  been  formed,  and  when  this 
fact  is  ascertained,  it  indicates  the  class  to  which  the 
county  necessarily  belongs.  The  supervisors  do  not 
make  any  classification.  Kumler  v.  Supervisors, 
opinion  filed  July  21, 1894. 

Section  6.  All  existing  charters,  grants,  franchises,  speeiid 
or  exclusive  privileges,  under  which  an  actual  and  bona  fide 
orgranization  shall  not  hHve  talcen  place,  and  business  heen 
commenced  in  good  faith,  at  the  time  of  the  adoption  of  this 
constitution,  shall  thereafter  have  no  validity. 

131  19  Section?.  The  legislature  shall  not  extend  any  franchise 
or  charter,  nor  remit  the  forfeiture  of  any  franchise  or  charter 
of  any  corporation  now  existing,  or  which  shall  hereafter  ex- 
ist under  the  laws  of  this  state. 

Acts  sufficient  to  cause  a  forfeiture,  do  not  per  se 
produce  a  forfeiture — the  corporation  continues  to 
exist  until  the  sovereignty  which  created  it  shall  by 
proper  proceedings  in  a  proper  court,  procure  an  ad- 
judication of  forfeiture,  and  enforce  it.  An  action 
was  brought  to  have  it  determined  that  a  street  rail- 
way nad  forfeited,  and  that  it  be  excluded  from  all 
rights,  privileges,  etc.,  acquired  by  it  under  a  munic- 
ipal ordinance.  It  was  contended,  1st,  that  there 
was  no  law  authorizing  the  granting  of  a  franchise 
for  street  railways  to  be  propelled  by  electricity ;  and 
2d,  if  defendant  had  the  right  to  construct  such  rail- 
way, it  has  forfeited  that  right  by  its  failure  to  com- 
plete the  road  within  three  years.  While  this  cause 
was  on  appeal  to  the  Supreme  Court,  the  legislature 
passed  an  act  amending  section  497,  C.  G.  so  as  to 
invest  municipal  corporations  with  power  to  grant 
franchise  for  street  railways  to  be  propelled  by  elec- 
tricity, and  also  an  act  providing  that  ordinances  of 
cities  passed  prior  id  said  act,  giving  authority  to 
propel  cars  upon  tracks  laid  within  cities,  etc.,  by 
electricity,  are  confirmed  and  made  valid.    Held, 
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said  acts  are  valid  as  not  extending  a  franchise,  nor 
remitting  a  forfeiture.  As  no  final  adjudication  of 
forfeiture  had  yet  been  reached  in  this  case,  the  act 
ratifying  and  confirming  the  ordinance  granting  the 
franchise  is  not  an  act  remittixig  a  forfeiture;  but  it 
is  an  act  waiving^  a  forfeiture,  and  the  state  has  the 
right  to  make  such  waiver*  People  v«  L<  A.  Electric 
Ry.  Co.,  91  Cah  339* 

SBcnoH  8.  The  exercise  of  the  right  of  eminent  domain 
4Sba11  never  be  so  abridged  or  construed  as  to  prevent  the  legf- 
.islatnre  from  takiog  the  property  and  franchises  of  incorpor- 
lited  companies  and  subjecting  them  to  public  use  the  same  as 
the  property  of  individuals,  and  the  exercise  of  the  police 
power  of  the  state  shall  never  be  so  abridged  or  construed  as  to 
permit  corporations  to  conduct  their  business  In  such  manner 
as  to  Infringe  the  rights  of  individuals  or  the  general  well-'be- 
Ingof  the  state. 

SECTioir  9.  No  corporation  shall  engage  in  any  buslnesg 
other  than  that  expressly  authorized  in  its  charter*  or  the  law 
under  which  It  may  have  been  or  may  hereafter  be  organized; 
nor  shall  it  hold  for  a  longer  period  thau  five  years  any  real 
estate  except  such  as  may  be  necessary  for  carrying  on  itt? 
Imsiness . 

Section  10.  The  legislature  shall  not  pass  any  laws  permit- 
ting the  leasing  or  alienation  of  any  f  ranchlsey  so  as  to  relieve 
the  franchise  or  property  held  thereunder  from  the  liabilities 
of  the  lessor  or  grantor,  lessee  or  granteCf  contracted  or  In- 
curred in  the  operation,  use*  ox  enjoyment  of  sueh  franchise, 
or  any  of  its  privileges. 

Section  ll.  No  corporation  s  hall  issue  stock  or  lyonds,  ex- 
eept  for  money  paid*  labor  done,  or  property  actually  received,  ^^ 

and  all  fictitious  increase  of  stock  or  indebtedness  shall  be 
Toid.  The  stock  and  bonded  indebtedness  of  corporations 
shall  not  be  Increased  except  in  pursuance  of  general  law,  nor 
without  the  consent  of  the  persons  holding  the  larger  amount 
in  value  of  the  stock,  at  a  meeting  called  for  that  purpose,  giv- 
ing sixty  days'  public  notice,  as  may  be  provided  by  law. 

-  Boxided  indebtedneM  does  not  embrace  a  non-ne« 
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gotiable  note  and  mortgage  executed  by  a  private 
corporation  to  secure  its  indebtedness  for  money 
loaned,  money  paid,  property  purchased,  or  labor 
performed  in  the  ordinary  course  of  its  authorized 
business,  and  actually  received  and  used  in  such 
business.  Underbill  v.  Santa  Barbara,  etc.  Oo.,  98 
Oal.  308. 

Fictitious  increase  does  not  mean  an  increase  of 
the  capital  stock  of  a  corporation,  and  the  issuing  of 
additional  shares  to  be  sold  at  a  price  less  than  the 
nominal  par  value,  to  supply  a  fund  actually  re- 
quired  for  the  use  of  the  corporation.  Such  an  in- 
crease under  such  circumstances  is  not  prohibited. 
Stein  V.  Howard,  65  Oal.  616. 

Section  359  of  the  Oivil  Code,  at  the  time  of  the 
adoption  of  the  constitution,  was  inconsistent  there- 
with, and  was  annulled.  The  first  clause  of  section 
11,  article  XII,  constitution,  as  to  issuing  stock  except 
for  certain  purposes,  is  prohibitory,  and  the  second 
clause  requires  the  enactment  of  a  general  law,  and  is 
not  self-executing.  (McDonald  v.  Patterson,  54  Cal. 
245,  distinguished.)  Ewing  v\  Oroville  M,  Oo.,  56 
Cal.  649. 

A  promissory  note,  given  in  payment  of  a  8u1> 
scription  to  stock  of  a  corporation,  constitutes  the 
receipt  of  "property'*  on  which  the  stock  may  be 
issued.    Pacific  Trust  Co.  v.  Dorsey,  72  G^l,  55. 

Section  12.  In  all  elections  for  diTecton  or  managers  of  corpo- 
rations, every  stockholder  shall  have  the  right  to  vote,  in  per- 
son or  by  proxy^  the  number  of  shares  of  stock  owned  by  him 
for  as  many  persons  as  there  are  directors  or  managers  to  be 
elected,  or  to  cumulate  said  shares  and  give  one  candidate  as 
many  votes  as  the  number  of  directors  multiplied  by  the  num- 
ber of  his  shares  of  stock  shall  equal,  or  to  distribute  them,  on 
the  same  principle,  among  as  many  candidates  as  he  shall  think 
fit;  and  such  directors  or  managers  shall  not  be  elected  in  any 
other  manner,  except  that  members  of  co-operative  societies 
formed  for  agricultural,  mercantile  and  manufacturing  pur- 
poses, may  vote  on  all  questions  affecting  such  societies  in 
manner  prescribed  by  law. 

This  section  is  understood  to  confer  upon  the  indi- 
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vidual  stockholder  entitled  to  vote  at  an  election  the 
right  to  cast  all  the  votes  which  his  stock  represents, 
multiplied  by  the  number  of  directors  to  be  elected, 
for  a  single  candidate,  should  he  think  proper  to  do 
so,  or,  to  distribute  them  among  any  two  or  more 
candidates.  A  corporation  holding  an  election  for 
directors  is  bound  to  follow  the  constitutional  mode, 
and  has  no  power,  by  resolution  or  otherwise,  to 
adopt  any  other.  And  all  of  the  directors  must  be 
voted  for  at  one  time,  since  to  vote  for  one  director 
only  at  a  time  would  enable  a  majority  to  cumulate 
their  votes  each  time,  and  thus  elect  the  entire  board. 
Wright  V.  Central  Oal.  Water  Co.,  67  Cal.  532. 

Section  13.  The  state  shall  not  in  any  manner  loan  its  credit, 
uor  shall  it  snhscribe  to,  or  be  interested  in  the  stock  of  any 
company,  association,  or  corporation. 

Const.  1849,  Art.  XI,  Sec.  10. 


Section  14.  Every  corporation  other  than  religious,  ednca- 
tlonal,  or  beneyolent,  organized  or  dohig  business  in  this  state, 
shall  have  and  maintain  an  office  or  place  in  this  state  for  the 
transaction  of  its  business,  where  transfers  of  stock  shall  be 
made,  and  in  which  shall  be  kept  for  inspection  by  every  per- 
son haying  an  interest  therein,  and  leglKlative  committees, 
books  In  which  shall  be  recorded  the  amount  of  capital  stock 
uubscribed,  and  by  whom;  the  names  of  tbe  owners  of  its  stock, 
and  the  amounts  owned  by  them  respectively;  the  amount  of 
stock  paid  in,  and  by  whom ;  the  transfers  of  stock ;  the  amount 
of  itslassets  and  liabilities,  and  the  names  and  piace  of  residence 
of  its  officers. 

Section  15.  No  corporation  organized  outside  the  limits  of 
this  state  shall  be  allowed  to  transact  business  within  this 
state  on  more  favorable  conditions  than  are  prescribed  by  law 
to  similar  corporations  organized  under  the  laws  of  this  state. 

The  Statute  of  1876  (Stats,  p.  729)  requiring  bank 
statements  to  be  filed  with  county  recorder,  applies 
to  corporations  organized  without  this  state  as  well 
as  to  those  organized  within  it.  Bank  British  N.  A. 
«..  Madison,  99  Cal..l25.  Citing^  Same  v.  Alaska  Imp. 
Co.,  97  Cal.  28. 
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The  act  of  1876  was  i*epealed  by  act  of  March  9, 
1B93,  (Stats,  p.  112.") 

117  bj  Section  16.  A  corporation  or  association  may  be  sued  in  the 
county  where  the  contract  is  made  or  is  to  be  performed,  or 
Avhere  the  obligation  or  liability  arises,  or  the  breach  occurs; 
or  in  the  county  where  the  principal  place  of  business  of  such 
corporation  is  situated)  subject  to  the  power  of  the  court  to 
Change  the  place  of  trial  as  in  other  cases. 

Referred  to  in  McSherry  v.  P*  0.  G.  M.  Co.,  32 
l*ac.  Rep.  711,  atid  same  case,  97  Cal.  637. 

A  mining  company  or  **  association,''  whether 
possessed  of  "corporate"  powers  or  not,  may  be  sued 
in  the  county  where  the  alleged  injury  occurred. 
.Kendrick  v,  B.  0.  0.  G.  M.  Co.,  94  Oal.  137.  **  May 
be  sued,"  make  the  section  permissive  and  not  msA^ 
datory.  This  construction  is  necessary  to  avoid  con* 
flict  between  it  and  section  5  of  article  VI.  National 
Bank  v.  Superior  Court,  83  Cal.  492. 

Defendant  was  sued  in  Los  Angeles  upon  a  contract 
made  in  San  Francisco,  to  be  performed  outside  of 
the  state,  by  a  corporation  having  its  principal  place 
of  business  in  San  Francisco,  and  the  breach  occurred 
outside  of  the  state.  The  Superior  Court  properly 
ordered  the  case  transferred  to  San  Francisco,  on 
motion  of  defendant.  Cohn  v.  C.  P.  R.  R.,  71  Cal. 
488.  In  so  far  as  the  decision  approves,  Jenkins  v» 
Cal.  Stage  Co.,  Myrick,  J.,  dissents. 

An  action  for  damages  inflicted  by  a  railroad  may 
be  brought  in  the  county  where  the  injury  was  in- 
flicted, and  defendant  is  not  entitled  to  nave  the 
cause  removed  to  the  county  where  it  has  its  princi- 
pal place  of  business.  The  section  is  ^plicable  to 
torts,  and  is  not  confined  to  contract.  It  is  not  in 
conflict  with  the  fourteenth  amendment  to  U.  S.  con- 
stitution.   Lewis  v.  S.  P.  C.  R.  R.,  66  Cal.  209. 

The  place  of  residence  of  a  corporation  is  the 
county  where  its  principal  place  of  business  is  situ- 
ated, and  that  is  the  proper  place  to  commence  action 
against  it  for  an  accounting,  and  to  reox>ver  shares  of 
stock  alleged  to  have  been  illegally  sold  for  assess- 
ment, etc.  McSherry  v.  Penn.  C.  G.  M.  Co.,  97  CaL 
637. 
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There  is  no  law  defining  the  residence  of  a  corpo- 
ration. Its  principal  place  of  business  is  not  its 
"residence,*^  within  the  meaning  of  section  395,0.  C. 
P.    Oal.  S.  R.  R.  Co.  V.  S.  P.  R.  R.  Co.,  66  Oal.  394. 

Section  395,  0.  O.  P.,  giving  defendant  a  right  to 
change  the  place  of  trial  to  the  county  of  his  resi- 
dence, does  not  apply  in  the  same  manner  to  corpor- 
ations. There  is  no  absolute  right  of  a  corporation 
.  when  sued  in  one  of  the  counties  specified  in  the 
constitution,  to  have  the  cause  removed  to  the  county 
where  it  has  its  principal  place  of  business.  Treze- 
vant  V.  W.  R.  Strong  Co.,  36  Pac.  Rep.  395. 

The  section  relat^  to  private  corporations  and  not 
to  public  municipal  corporations.  Municipal  corpor- 
ations occupy  a  position  as  favorable  as  that  of  pri- 
vate corporations,  although  the  former  cannot  be 
said  to  have  any  residence.  Buck  v.  City  of  Eureka, 
97  Cal.  135. 

An  insurance  company  of  this  state  may  be  sued 
in  the  county  where  the  contract  of  insurance  was 
completed,  and  is  not  entitled  to  change  of  place  of 
trial  to  county  where  it  has  its  principal  place  of 
business,  although  the  policy  may  have  been  issued 
from  the  latter.  Yore  v.  Bankers  Association,  88 
Cal.  609.  Same  as  to  railroad  company.  Chase  v. 
R.  R.  Co.,  83  Cal.  469.  As  to  mortgage,  the  action 
must  be  brought  in  county  where  the  property  is 
situate.  Baker  v.  Fireman's  Fund  Insurance  Co.,  73 
Cal.  182. 

Skction  17.  All  railroad,  canal,  and  other  transportation 
companies  are  declared  to  be  common  carriers,  and  subject  to 
legislative  control.  Any  association  or  corporation,  organized 
for  the  purpose,  nnder  the  laws  of  this  state,  shall  have  the 
right  to  connect  at  the  state  line  with  railroads  of  other  states. 
Every  railroad  company  shall  have  the  right  with  its  road  to 
intersect,  connect  with  or  cross  any  other  railroad,  and  shall 
receive  and  transport  each  the  other's  passengers,  tonnage 
and  cars,  without  delay  or  discrimination. 

119    44 

Section  18.    No    president,     director,     officer,    agent,     or      ng  227 
employ^  of  any  railroad  or  canal  company  shall  be  interested      us  634 
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.  directly  or  indirectly,  ia  the  furaishing  of  material  or  supplies 
to  such  company,  nor  in  the  business  of  transportation  as 
a  common  carrier  of  freight  or  passengers  over  the  works 
owned,  leased,  controlled,  or  worked  by  such  company,  except 
such  iaterest  in  the  business  of  transportation  as  lawfully 
flows  from  the  ownership  of  stock  therein. 

Section  19.  No  railroad  or  other  transportation  company 
shall  grant  free  passes,  or  passes  or  tickets  at  a  discount,  to 
any  person  holding  any  office  of  honor,  trust,  or  profit  in 
this  state;  and  the  acceptance  of  any  such  pass  or  ticket,  by  a 
member  of  the  legislature  or  any  public  officer,  other  than  raiU 
road  commissioner,  shall  work  a  forfeiture  of  his  office. 

Section  20.  No  railroad  company  or  other  common  carrier 
shall  combine  or  make  any  contract  with  the  owners  of  any 
vessel  that  leaves  port  or  makes  port  in  this  state,  or  with  any 
common  carrier,  by  which  combination  or  contract  the  earn- 
ings of  one  doing  the  carrying  are  to  be  shared  by  the  other 
not  doing  the  carrying.  And  whenever  a  railroad  corporation 
shall,  for  the  purpose  of  competing  with  any  other  common 
carrier,  lower  its  rates  for  transportation  of  passengers  or 
freight  from  one  point  to  another,  such  reduced  rates  shall 
not  be  again  raised  or  increased  from  such  standard  without 
the  consent  of  the  governmental  authority  in  which  shall  be 
vested  the  power  to  regulate  fares  and  freights. 

Section  21.  No  discrimination  in  charges  or  facilities  for 
transportation  shall  be  made  by  any  railroad  or  other  trans- 
portation company  between  places  or  persons,  or  in  the  facili- 
ities  for  the  transportation  of  the  same  classes  of  freight  or 
passengers  withiu  this  state,  or  coming  from  or  going  to  any 
other  state.  Persons  and  property  transported  over  any  rail- 
road, or  by  any  other  transportation  company  or  individual, 
shall  be  delivered  at  any  station,  landing  or  port,  at  charges 
not  exceeding  the  charges  for  the  transportation  of  persoas 
and  property  of  the  same  class,  in  the  same  direction,  to  any 
more  distant  station,  port,  or  landing.  Excursion  and  com- 
mutation tickets  may  be  issued  at  special  rates. 

Section  22.  The  state  shall  be  divided  Into  three  distriets 
as  nearly  equal  in  population  as  practicable,  in  each  of  which 
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one  rallroad^commissioDer  shull  be  elected  b^r  the  qnalified 
electors  thereof  at  the  regular  gubernatorial  elections,  whose 
salary  shall  be  fixed  by  law,  and  whose  term  of  oflice  shall  be 
fonr  years,  commencing  on  the  first  Monday  after  the  first 
day  of  January  next  succeeding  their  election,  feaid  commis- 
sioners shHlI  be  qualitied  electors  of  this  state  ana  of  the  dis- 
trict from  which  they  are  elected,  and  shall  not  be  interested 
in  any  railroad  corporation,  or  other  transportation  company, 
as  stockholder,  creditor,  agent,  attorney  or  employ^;  and  the 
act  of  a  majority  of  said  commissioners  shall  be  deemed  the  act 
of  said  commission.  Said  commissioners  shall  have  the  power 
and  it  shall  be  their  duty  to  establish  rates  of  charges  for  the 
transportation  of  passengers  and  freight  by  railroad  or 
other  transportation  companies,  and  publish  the  same  from 
time  to  time,  with  such  changes  as  they  may  make;  to  examine 
the  books,  records,  and  papers  of  all  railroad  and  other 
transportation  companies,  and  for  this  purpose  they  shall 
have  power  to  issue  subpceuas  and  all  other  necessary  process; 
to  hear  and  determine  complaints  against  railroad  and  other 
transportation  companies,  to  send  for  persons  and  papers,  to 
administer  oaths,  take  testimony,  and  punish  for  contempt  of 
their  orders  and  processes,  in  the  same  manner  and  to  the 
same  extent  as  courts  of  record,  and  enforce  their  decisions 
and  correct  abuses  through  the  medium  of  the  courts.  Said 
commissioners  shall  prescribe  a  uniform  system  of  accounts 
to  be  kept  by  all  such  corporations  and  companies.  Any  rail- 
road corporation  or  transportation  company  which  shall  f»iil  or 
refuse  to  conform  to  such  rates  as  shall  be  established  by  such 
commis-^ioners,  or  shall  charge  rates  in  excess  thereof,  or 
'shall  fail  to  keep  their  accounts  in  accordance  with  the  sys- 
tem prescribed  by  the  commission,  shall  be  fined  not  exceeding 
twenty  thousand  dollars  for  each  ofi'ense,  and  every  officer, 
Agent,  or  employ^  of  any  such  corporation  or  company,  who 
shall  demaud  or  receive  rates  in  excess  thereof,  or  who  shall 
In  any  manner  violate  the  provisions  of  this  section,  shall  be 
fined  not  exceeding  five  thousand  dollars,  or  be  imprisoned 
in  the  county  jail  not  exceeding  one  year.  In  all  controver- 
sies, civil  or  criminal,  the  rates  of  fares  and  freights  estab- 
lished by  said  commission  shall  be  deemed  conclusively  just 
and  reasonable,  and  in  any  action  against  such  corporation  or 
company  for  damages  sustained  by  charging  excessive  rates, 
the  plaintiflF,  in  addition  to  the  actual  damage,  may,  in  the 
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discretion  of  the  judge  or  jury,  recover  exemplary  damages. 
Said  commisBion  shall  report  to  the  governor,  annually,  their 
proceedings  and  such  other  facts  as  may  be  deemed  important. 
Nothing  in  this  section  shall  prevent  individuals  from  main* 
taiuiug  actions  against  any  of  such  companies.  The  legis- 
lature may,  in  addition  to  any  penalties  herein  prescribed, 
enforce  this  article  by  forfeiture  of  charter  or  otherwise,  and 
may  confer  such  further  powers  on  the  commissioners  as  shall 
be  necessary  to  enable  them  to  perform  the  duties  enjoined  on 
them  in  this  and  the  foregoing  section.  The  legislature  shall 
have  power,  by  a  two-thirds  vote  of  all  the  members  elected 
to  each  house,  to  remove  any  one  or  more  of  said  commission- 
ers from  office,  for  dereliction  of  duty,  or  corruption,  or  incom- 
petency; and  whenever,  from  any  cause,  a  vacancy  in  office 
shall  occur  in  said  commission,  the  governor  shall  fill  the 
same  by  theappointment  of  a  qualified  person  thereto,w  bo  shall 
hold  office  for  the  residue  of  the  unexpired  term,  and  until 
his  successor  shall  have  been  elected  and  qualified. 

The  powers  of  the  commission  for  the  control 
of  railroad  corporations  and  transportation  com- 
panies should  be  construed  to  extend  the  super- 
vision of  the  commission  to  all  persons  engaged  in 
transportation,  whether  as  corporations,  joint  stock 
companies,  partnerships  or  individuals  and  it  is  so 
construed  by  legislative  enactments.  (Act  creating 
railroad  commission.  Stats.  1880,  pp.  45,  48,  Sec. 
14.)    Moran  v.  Ross,  79  Cal.  159. 

The  term  of  of9.ce  of  the  commissioners  com- 
mences on  the  same  dav  as  that  of  the  governor. 
Barton  v.  Kalloch,  56  Oal.  102. 

Section  23.  Until  the  legislature  shall  district  the  state,  the 
following  shall  be  the  railroad  districts:  The  first  district 
shall  be  composed  of  the  counties  of  Alpine,  Amador,  Hutte, 
Calaveras,  Colusa,  Del  Norte,  El  Dorado,  Humboldt,  Lake,  Las- 
sen, Mendocino,  Modoc,  Napa,  Nevada,  Placer,  Plumas,  Sacra- 
mento, Shasta,  Sierra,  Siskiyou,  Solano,  Sonoma,  Sutter,  Teha- 
ma, Trinity,  Yolo,  and  Yuba,  from  which  one  railroad  com- 
missioner shall  be  elected.  The  second  district  shall  be  com- 
posed of  the  counties  of  Marin,  San  Francisco,  and  San  Mateo, 
from  which  one  railroad  commisbioner  shall  be  elected.  The 
third  district  shall  be  composed  of  the  counties  of  Alameda, 
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Contra  Costa,  Fresno,  Inyo,  Kern,  Los  Angeles,  Mariposa,  Mer- 
ced, Mono,  Monterey,  San  Benito,  San  Bernardino,  San  Diego, 
San  Joaqnin,  San  Luis  Obispo,  Santa  Barbara,  Santa  Clara, 
Santa  Cmz,  Stanislaus,  Tnlare,  Tuolumne,  and  Ventura,  from 
which  one  railroad  commissioner  shall  be  elected. 

Section  24.  The  legislature  shall  pass  all  laws  necessary 
for  the  enforcement  of  the  provisions  of  this  article. 

The  act  of  April  23,  1880,  (Stats,  p.  400)  requiring 
directors  of  mining  corporations  to  post  monthly 
statements  of  the  receipts,  expenditures  and  liabil- 
ities of  the  corporation  is  not  unconstitutional. 
Hewlett  V.  Epstein,  63  Oal.  184. 

ARTICLE  XIII. 

BEVENUE  AND  TAXATION. 


Section  l,  [Art.  XIII.  J    All  property  in  the  state,  not  exempt    117  gg 
under  the  laws  of  the  United  States,  shall  be  taxed  in  propor-    i  .jg  -„. 
tion  to  its  value,  to  be  ascertained  as  provided  bylaw.   The    ' 
word   * 'property,"    as  used    in   this  article  and  section,   is 
hereby  declared  to  include  moneys,  credits,  bonds,  stocks, 
dues,  franchises,  and  all  other  matters  and  things  real,  per- 
sonal   and  mixed,  capable  of  priv.ate  ownership;  provided 
that  property  used  for  free  public  libraries  and  free  museums,* 
growing  crops,  property  used  exclusively  for  public  schools 
and  such  as  may  belong  to  the  United  States,  this  state  or  to 
any  county  or  municipal  corporation  within  this  state,  shall 
be  exempt  from  taxation.    The  legislature  may  provide,  ex- 
cept in  case  of  credits  secured  by  mortgage  or  trust  deed,  for  a 
deduction  from  credits  of  debts  due  to  bona  fide  residents  of 
this  state.    [  A  mendment  ratified  at  election  Nov .  6, 1894.] 


Hennini^'e  Const.  (2nd  ed.)  p.  870. 

Section  \%,  All  bonds  hereafter  issued  by  the 
State  of  California,  or  by  any  county,  city  and 
county,  municlpH)  corporalion,  or  district  (includ- 
intr  sliOi)l,  reclamation  and  irrigation  districts) 
witiiin  said  state,  shall  be  free  and  exempt  from 
taxation.     [Amendment  adopted  November  4,  190^'] 

Co.  V.  Schottler,  lb.  119.  j 
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discretion  of  the  judge  or  jury,  recover  exemplary  damages. 
Said  commisBion  shall  report  to  the  governor,  annually,  their 
proceedings  and  such  other  facts  as  may  be  deemed  important. 
Nothing  in  this  section  shall  prevent  individuals  from  main* 
taining  actions  against  any  of  such  companies.  The  legis- 
lature may,  in  addition  to  any  penalties  herein  prescribed, 
enforce  this  article  by  forfeiture  of  charter  or  otherwise,  and 
may  confer  such  further  powers  on  the  commissioners  as  shall 
be  necessary  to  enable  them  to  perform  the  duties  enjoined  on 
them  in  this  and  the  foregoing  section.  The  legislature  shall 
have  power,  by  a  two-thirds  vote  of  all  the  members  elected 
to  each  house,  to  remove  any  one  or  more  of  said  commission- 
ers from  office,  for  dereliction  of  duty,  or  corruption,  or  incom- 
petency; and  whenever,  from  any  cause,  a  vacancy  in  office 
shall  occur  in  said  commission,  the  governor  shall  fill  the 
same  by  the.appointment  of  a  qualified  person  thereto, who  shall 


third  district  shall  be  composed  of  the  counties  of  AlamedSf 
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Contra  Costa,  Fresno,  Inyo,  Kern,  Los  Angeles,  Mariposa,  Mer- 
ced.  Mono,  Monterey,  San  Benito,  San  Bernardino,  San  Diego, 
San  Joaquin,  San  Luis  Obispo,  Santa  Barbara,  Santa  Clara, 
Santa  Cruz,  Stanislaus,  Tulare,  Tuolumne,  and  Ventura,  from 
which  one  railroad  commissioner  shall  be  elected. 

Sbction  24.  The  legislature  shall  pass  all  laws  necessary 
for  the  enforcement  of  the  provisions  of  this  article. 

The  act  of  April  23,  1880,  (Stats,  p.  400)  requiring 
directors  of  mining  corporations  to  post  monthly 
statements  of  the  receipts,  expenditures  and  liabil- 
ities of  the  corporation  is  not  unconstitutional. 
Hewlett  V.  Epstein,  63  Oal.  184. 

ARTICLE  Xin. 

BEVBNUB  AND  TAXATION. 
Section  1.  All  property  in  the  state,  not  exempt  under  the 
laws  of  the  United  States,  shall  be  taxed  in  proportion 
to  its  value,  to  be  ascertained  as  provided  by  law.  The 
word  "property,"  as  used  in  this  article  and  section,  is 
hereby  declared  to  include  moneys,  credits,  bonds,  stocks, 
dues,  franchises,  and  all  other  matters  and  things,  real, 
personal  and  mixed,  capable  of  private  ownership;  provided, 
that  growing  crops,  property  used  exclusively  for  public 
schools,  Hnd  such  as  may  belong  to  the  United  States,  this 
state,  or  to  any  county  or  municipal  corporation  within  this 
state,  shall  be  exempt  from  taxation.  The  legislature  may 
provide,  except  in  the  case  of  credits  secured  by  mortgage  or 
trust  deed,  for  a  reduction  from  credits  or  debts  due  to  bona 
fide  residents  of  this  state. 

Const.  1849,  Art.  XI,  Sec.  14. 

Fruit  trees  are  not  growing  crops,  and  are  subject 
to  taxation.    Cottle  v,  Spitzer,  65  Cal.  456. 

The  words  **all  other  matters  and  things,  real,  per- 
sonal and  mixed,  capable  of  private  ownership*'  do 
not  qualify  the  word  franchise.  Said  words  show 
clearly  that  they  were  intended  to  add  something  to 
what  preceded  them — to  refer  to  kinds  of  property 
not  previously  mentioned — not  to  qualify  anything, 
and  franchises  are  propertv  subject  to  taxation. 
Spr.  V.  W.  W.  V.  Schottler,  62  Cal.  71,  and  S.  F.  Gas 
Co.  V.  Schottler,  /6.  119.  j 
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Where  the  capital  stock  of  a  corporation  divided 
into  shares  was  owned  by  others  and  not  by  the  cor- 
poration itself,  prior  to  1879,  the  corporation  could  not 
be  assessed  therefor,  but  could  be  assessed  only  for  the 
property  **owned,  claimed  by,  or  in  its  possession  or 
under  its  control.'*  San  Francisco  v.  S.  V.  W.  W.,  63 
Oal.  524,  following  decisions  of  former  Supreme  CJourt. 

Section  3640  of  Political  Oode  as  it  stood  in  1880, 
providing  for  the  assessment  of  shares  of  National 
Bank  stock  was  discriminating  and  unconstitutional 
in  not  allowing  deductions  for  credits.  Such  stock 
i^  not  a  credit  secured  by  mortgage  or  deed  of  trust. 
Miller  v.  Heilbron,  58  Oal.  133.  Sec.  3640  was  re- 
pealed March  7,  1881. 

The  definition  of  property  is  broad  enough  to  in- 
clude the  possessory  right  and  imperfect  interest  of 
a  purchaser  of  state  land  prior  to  payment  of  the 
purchase  money  or  receipt  of  patent,  and  the  state  is 
not  estopped  from  assessing  such  interest.  People 
V.  Donnelly,  58  Oal.  144. 

It  would  be  double  taxation  to  assess  all  the  cor- 
porate property  of  a  corporation  and  also  assess  to 
each  stockholder  the  shares  of  stock  of  such  cor- 
poration owned  by  him.  Burke  v.  Badlam,  57  Oal.  594. 

That  property  shall  be  assessed  in  proportion  to 
its  value,  to  be  ascertained  as  provided  by  law,  re- 
jiuires  assessors  to  proceed  to  ascertain  such  value 
in  the  manner  provided  by  law  at  the  time  of  mak- 
ing the  assessment.  The  manner  provided  at  the 
time  the  constitution  went  into  effect  was  not  in 
conflict  with  the  constitution.  Hyatt  v.  Hall,  64 
Oal,  353. 

Section  3681  of  Political  Oode  providing  for  the 
adding  of  tajces  upon  property  which  escaped  taxa- 
tion the  previous  year  is  constitutional.  Without 
such  provision  taxation  would  be  unequal.  (Approv- 
ing Biddle  v.  Cakes,  59  Oal.  94.)  Farmers'  etc.,  Bank 
V.  Board,  97  Oal.  318,  324. 

A  seat  in  the  San  Francisco  stock  and  exchange 
board  is  not  taxable  property.  So  held  in  Lowen- 
berg]t;,  Greenebaum,  99  Oal.  162;  a  seat  in  the  board 
18  a  mere  personal  privilege  of  being  and  remaining 
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a  member  of  a  voluntary  association  with  the  assent 
of  the  associates,  and  is  not  "property"  that  would 
pass  by  sale  under  a  common  writ  of  execution,  and 
following  those  views  it  is  held  that  it  has  no  quali- 
ties which  make  it  taxable  as  property.  (Olute  v, 
Loveland,  68  Oal.  254,  distinguished.)  City  and 
County  of  San  Francisco  v.  Anderson,  opinion  filed 
June  12,  1894,  and  City  and  County  of  San  Francisco 
17.  Wangenheim  &  Co.,  opinion  filed  June  25, 1894. 

It  was  held  under  the  act  of  March  19, 1878,  (Stats. 
p.  338)  which  was  a  special  law  to  legalize  assess- 
ments in  San  Francisco,  that  an  assessment  of  the 
capital  stock  of  a  private  corporation  was  valid. 
San  Francisco  v.  S.  V.  W.  W.,  54  Cal.  571. 

The  section  is  referred  to  in  connection  with 
powers  of  supervisors  to  collect  license  tax,  (opinion 
of  Thornton,  J.)  in  ex  parte  Wolters,  65  Cal.  271; 
and  as  to  pleading  in  action  to  recover  taxes  from 
railroad  company  in  People  r.  C.  P.  R.  R.  Co.,  83 
Cal.  406;  and  m  relation  to  Los  Angeles  City  Charter, 
in  Security  Sav.  Bank,  etc.  v.  Hinton,  97  Cal.  214; 
and  in  concurring  opinion  of  Sharpstein,  J.,  as  to 
power  of  board  of  equalization  to  raise  entire  as- 
sessment roll,  including  assessment  of  money.  Peo- 
ple V,  Dunn,  59  Cal.  336;  and  of  Thornton,  J.,  in  W. 
F.  &  Co.  V.  Board  of  Equalization,  56  Cal.  202. 

Section  2.  Land,  and  the  improvements  thereon,  shall  be 
separately  assessed.  Cultivated  and  uncultivated  land,  of  the 
same  quality,  and  similarly  situated,  shall  be  assessed  at  the 
same  value. 

Section  8.  Every  tract  of  land  containing  more  than  six 
hundred  and  forty  acres,  and  which  has  been  sectionized  by 
the  United  States  government,  shall  be  assessed,  for  the  pur- 
poses of  taxation,  by  sections  or  fractions  of  sections.  The  leg- 
islature shall  provide  by  law  for  the  assessment  in  small  tracts 
of  all  lands  not  sectionized  by  the  United  States  government. 

Section  4.    A  mortgage,  deed  of  trust,  contract,  or  other  ob-    3J8  492 
ligation  by  which  a  debt  is  secured,  shall,  for  the  purposes  of 
assessment  and  taxation,  be  deemed  and  treated  as  an  interest 
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in  the  property  affected  thereby.  Except  as  to  railroad  and 
other  quasi  public  corporations,  in  case  of  debts  so  secured,  the 
value  of  the  property  affected  by  such  mortgage,  deed  of  trust, 
contract  or  obligation,  less  the  value  of  such  security,  shall  be 
assessed  and  taxed  to  the  owner  of  the  property,  and  the  value 
of  such  security  shall  be  assessed  and  taxed  to  ihe 
owner  thereof,  in  the  county,  city,  or  district  in 
which  the  property  affected  thereby  is  situate.  The 
taxes  so  levied  shall  be  a  lien  upon  the  property  and  security, 
and  may  be  paid  by  either  party  to  such  security;  If  paid  by 
the  owner  of  the  security,  the  tax  so  levied  upon  the  property 
affected  thereby  shall  become  a  part  of  the  debt  so  secured ;  if 
the  owner  of  the  property  shall  pay  the  tax  so  levied  on  such 
security,  it  shall  constitute  a  payment  thereon,  and  to  the  ex- 
tent of  such  payment  a  full  discharge  thereof;  provided,  that 
if  any  such  security  or  indebtedness  shall  be  paid  by  any  such 
debtor  or  debtors,  after  assessment  and  before  the  tax  levy,  the 
amount  of  such  levy  may  likewise  be  retained  by  such  debtor 
or  debtors,  and  shall  be  computed  according  to  ihe  tax  levy  for 
the  preceding  year. 

The  right  of  mortgagor  to  retain  amount  of  mort- 
gage tax  according  to  rate  of  previous  year,  is  not 
exclusive,  but  he  may  afterwards  recover  same  by 
action,  if  the  mortgagee  does  not  pay  it  and  the 
mortgagor  is  obliged  to  relieve  his  land  from  the  tax 
lien.  (S.  G.  V.  L.  &  W.  Co.  v.  Witmer,  23  Pac.  Rep. 
500,  affirmed)  96  Oal.  623,  Beatty,  0.  J.,  and  Harrison, 
J.,  dissenting.    See  Political  Code,  section  3627. 

An  assessment  levied  by  irrigation  districts,  al- 
though referable  to  the  power  of  taxation,  is  distinct 
from  a  tax,  and  is  not  subject  to  the  provision  requir- 
ing mortgages,  etc.,  to  be  deducted  from  value  of 
land,  but  may  be  levied  upon  all  the  real  property 
within  the  district  without  such  deductions.  Tregea 
V.  Owens,  94  Cal.  318,  affirming  In  re  Bonds  Madera 
Irr.  Dist.,  92  Cal.  296. 

The  assessment  of  the  interest  of  the  mortgagor 
must  be  complete  within  itself,  so  as  to  show  upon 
its  face,  without  reference  to  the  assessment  of  the 
interest  of  the  mortgagee,  that  the  value  of  the  mort- 
gage interest  is  deducted.  Knott  v.  Peden,  84  Cal. 
299. 
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Assessment  of  mortgage  interest  is  assessment  of 
an  interest  in  the  land  itself,  and  a  tax  sale  under 
such  assessment  conveys  an  interest  in  the  land. 
Such  sale  is  not  merely  a  sale  of  the  mortgage.  Dor- 
land  V,  Mooney,  72  Oal.  34. 

Under  this  constitution  the  mortgage  security  is 
assessed  as  an  interest  in  the  land  to  the  mortgagee, 
and  either  party  can  pay  the  tax  thereon.  (Consid- 
ered with  reference  to  payment  of  taxes  under  ad- 
verse possession.)    Brown  v,  Clark,  89  Cal.  196,  202. 

A  clause  in  a  mortgage  to  the  effect  that  the 
mortgagee  may  pay  taxes  assessed  against  the  land, 
and  that  money  so  paid  with  interest  thereon  shall 
be  included  in  and  secured  by  the  mortgage,  does  not 
render  void  the  agreement  to  pay  interest  on  the 
mortgage  debt.    Mayre  v.  Hart,  76  Cal.  291. 

All  mortgagors  except  railroads  are  given  the 
benefit  of  the  deduction  of  mortgage  from  value  of 
land,  and  if  the  mortgage  belongs  to  the  state,  the 
mortgagor  is  still  entitled  to  the  deduction,  although 
the  mortgage  cannot  be  assessed.  People  v.  Super- 
visors, 77  Cal.  137. 

A  mortgage  given  in  November,  1879,  to  secure  a 
promissory  note,  contained  no  special  covenant  as  to 
payment  of  taxes.  The  mortgagor  having  paid  taxes 
assessed  against  the  mortgage  interest  after  the  adop- 
tion of  this  constitution,  was  entitled  to  deduct  the 
amount  thereof,  when  he  paid  up  the  note  in  1883. 
Hay  V.  Hill,  65  Cal.  383.  (Approving,  McCoppin  v. 
McCartney,  60  Cal.  371.) 

Mortgages,  deeds  of  trust,  contracts  or  other  ob- 
ligations secured  upon  the  property  of  railroad  and 
other  quasi  public  corporations  are  not  to  be  deemed 
or  treated  as  an  interest  in  the  property  for  the  pur- 
I)ose  of  taxation,  and  such  mortgages,  etc.,  are  not  to 
be  deducted,  but  railroads  operated  in  more  than  one 
county  must  be  assessed  onlv  by  the  State  Board  of 
Equalization,  (Sec.  10,  Art.  XIII),  C.  P.  R.  R. 
Co.  V,  State  Board  of  Equalization,  60  Cal.  35. 

A  mortgagee,  prior  to  the  adoption  of  this  constitu- 
tion, did  not  have  a  vested  right  of  exemption  from 
taxation  which  extended  beyond  the  life  of  the  for- 
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mer  constitution.  Even  if  he  had  a  contract  with 
his  mortgagor  by  which  the  latter  agreed  to  pay  all 
taxes,  a  change  in  the  law  which  imposed  the  duty 
on  him  to  pay  the  tax  in  the  first  instance,  would  not 
violate  the  obligation  of  the  contract.  The  plain  in- 
tent of  the  constitution  is  to  subject  to  taxation  classes 
of  property  previously  exempt,  McCoppin  v.  McCart- 
ney, 60  Cal.  367. 

A  mortgage  made  in  1879  prior  to  the  adoption  of 
the  constitution  contained  a  clause  that  the  mort- 
gagee might  pay  any  tax,  etc.,  levied  against  the  land 
and  the  mortgagor  would  repay  the  same,  and  that 
the  amount  so  paid  would  be  secured  by  the  mort- 
gage. In  1880,  the  mortgage  was  assessed  separate 
from  the  land.  The  mortgage  was  an  interest  in  the 
land,  the  mortgage  tax  was  a  tax  upon  an  interest 
in  the  land.  The  contract  was  valid  when  made  and 
the  mortgagee  was  entitled  to  recover  the  tax  paid  by 
him  on  the  mortgage.  Beckman  v,  Skaggs,  59  Cal.  541. 

It  would  be  double  taxation  to  assess  all  the  tan- 
gible property  and  franchise  of  a  corporation  and  also 
assess  to  each  stockholder  the  value  of  his  shares  of 
stock.  Burke  v.  Bad  lam,  57  Cal.  594.  See  cases 
collected  under  section  9,  this  article. 

Section  5.  Every  contract  hereafter  made,  by  which  a 
debtor  is  obligated  to  pay  any  tax  or  assessment  on  money 
loaned,  or  on  any  mortgage,  deed  of  trust,  or  other  lien,  shall, 
as  to  any  interest  specified  therein,  and  as  to  such  tax  or 
assessment  be  null  and  void. 

Evidence  of  parol  agreement  by  which  the  bor- 
rower agrees  to  pay  taxes  levied  on  the  money  bor- 
rowed, or  on  the ' mortgage,  tends  to  establish  ille- 
gality under  section  18^,  C.  C.  P.  Daw  v.  Niles,  33 
Pac.  Rep.  1114. 

As  to  contract  made  before  the  adoption  of  this 
constitution,  and  which  was  valid  when  made,  see 
Beckman  v,  Skaggs,  59  Gal.  541. 

A  cotemporaneous  agreement  between  mortgagor 
and  mortgagee,  to  the  effect  that  mortgagor  shall  be 
entitled  to  a  credit  of  two  and  one-half  per  cent  if  he 
shall  produce  receipts  showing  payment  of  all  taxes 
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against  the  mortgaged  property,  even  if  construed  to 
mean  the  mortgage  tax,  is  not  invalid,  because  the 
constitution  (Sec.  4,  Art.  XIII)  permits  the  mortga- 
gor to  pay  the  mortgage  tax,  and  to  deduct  the 
amount  so  paid  from  the  debt.  Hewitt  v.  Dean,  91 
Gal.  5. 

A  clause  in  a  mortg'age  to  the  effect  that  the 
mortgagee  may  pay  taxes  assessed  against  the  land, 
and  that  money  so  paid,  with  interest  thereon,  shall 
be  included  in  and  secured  by  the  mortgage,  does 
riot  render  void  the  agreement  to  pay  interest  on  the 
mortgage  debt.    Mayre  v.  Hart,  76  Cal.  291. 

A  provision  in  a  mortg^age  that  the  mortgagee 
may  include  in  the  foreclosure  "taxes  on  the  interest 
of  the  mortgagee  therein  by  reason  of  this  mort- 
gage," is  substantially  the  same  as  that  considered 
in  Harralson  v,  Barrett,  99  Oal.  607,  and  its  effect  is 
not  to  impair  the  lien  of  the  mortgage,  as  to  the 
principal  of  the  debt;  but  as  to  the  interest,  and  the 
agreement  to  pay  the  tax,  it  is  void.  Garnis  v.  Jen- 
sen, opinion  filed  July  17,  1894. 

Section  6.  The  power  of  taxation  shall  never  be  surren- 
dered or  suspended  by  any  grant  or  contract  to  which  the  state 
shall  be  a  party. 

Section  7.  The  legislature  shall  have  the  power  to  provide 
by  law  for  the  payment  of  all  taxes  on  real  property  by  install- 
ments. 

Section  8.  The  legislature  shall  by  law  require  each  tax- 
payer in  this  state  to  make  and  deliver  to  the  county  assessor 
annually  a  statement,  under  oath,  setting  forth  specifically  all 
the  real  and  personal  property  owned* by  such  taxpayer,  or  in 
his  possession,  or  under  his  control,  at  twelve  o'clock  me- 
ridian, on  the  iirst  Monday  of  March. 

The  provision  of  the  charter  of  the  city  of  Stock- 
ton, adopted  prior  to  the  adoption  of  this  constitu- 
tion, required  the  city  council  to  assess,  levy,  etc., 
taxes  upon  all  taxable  property  within  the  city,  and 
required' the  city  assessor  to  prepare  a  list  of  such 
property  between  the  first  day  of  January  and  the 
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first  Monday  in  April  of  each  year.  Heldy  said  pro- 
visions were  not  repealed  by  section  8,  article  XI,  of 
this  constitution ;  and  an  asseesment  of  a  mortgage 
made  in  conformity  with  the  provisions  of  the  char- 
ter is  not  invalid,  although  the  mortgage  was  not  ex- 
ecuted until  after  the  first  Monday  in  March.  City 
of  Stockton  v.  Ins.  Co.,  73  Cal.  621. 

Sections  3633  and  3629  of  Political  Code,  by 
which  the  assessor  is  required  to  make  an  assessment 
after  the  taxpayer  has  neglected  or  refused  to  fur- 
nish a  statement,  and  to  not?  the  refusal  on  the  as- 
sessment book,  are  not  unconstitutional.  Oreiia  v, 
Sherman,  61  Oal.  101. 

Section  9.  A  state  board  of  equalization,  consisting  of  one 
member  from  each  cougressional  district  in  this  state,  as  the 
same  existed  in  eighteen  hundred  and  seventy-nine,  shall  be 
elected  by  the  qualified  electors  of  their  respective  districts, 
at  the  general  election  to  be  held  in  the  year  eighteen 
hundred  and  eighty-six,  and  at  each  gubernatorial  elec- 
tion thereafter,  whose  term  of  office  shall  be  for  four  years, 
whose  duty  it  shall  be  to  equalize  the  valuation  of  the  taxable 
property  in  the  several  counties  of  the  state  for  the  purposes  of 
taxation.  The  controller  of  state  shall  be  ex  officio  a 
member  of  the  board.  The  boards  of  supervisors  of  the  sev- 
eral counties  of  the  slate  shall  constitute  boards  of  equaliza- 
tion for  their  respective  counties  whose  duty  it  shall  be  to 
equalize  the  valuation  of  the  taxable  property  in  the  county 
for  the  purpose  of  taxation;  provided,  such  state  and  county 
boards  of  equalization  are  hereby  authorized  and  empowered, 
under  such  rules  of  notice  as  the  county  boards  may  pre- 
scribe as  to  the  county  assessments,  and  under  such  rules  of 
notice  as  the  state  board  may  prescribe  as  to  the  action  of 
the  state  board,  to  increase  or  lower  the  entire  assessment 
roll,  or  any  asuessment  contained  therein,  so  as  to  equalize  the 
assessment  of  the  property  contained  in  said  assessment  roll, 
and  make  the  assessment  conform  to  the  true  value  in  money 
of  the  property  contained  in  said  roll;  provided,  that  no  board 
of  equalization  shall  raise  any  mortgage,  deed  of  trust,  con- 
tract, or  other  obligation  by  which  a  debt  is  secured,  money  or 
solvent  credits,  above  its  face  value.  The  present  state  board 
of  equalization  shall  continue  iu  office  until  their  successors 
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as  herein  provided  for,  shall  be  elected  and  shall  qualify. 
The  legislature  shall  have  power  to  redistrict  the  state  into 
four  districts,  as  nearly  equal  in  population  as  practicable,  and 
to  provide  for  the  elections  of  members  of  said  board  of 
equalization.    [Ratification  declared  Feb.  12, 1885. J 

[ORIGINAL  SECTION.] 

Section  9.  A  state  board  of  equalization,  consisting  of  one 
member  from  each  congressional  district  in  this  state,  shall 
be  elected  by  the  qualified  electors  of  their  respective  districts 
at  the  general  election  to  be  held  in  the  year  eighteen  hundred 
and  seventy-nine,  whose  term  of  office  after  those  first  elected 
shall  be  four  years,  whose  duty  it  shall  be  to  equalize  ihe  valu- 
ation of  the  taxable  property  of  the  several  counties  in 
the  state  for  the  purposes  of  taxation.  The  controller 
of  state  shall  be  ex  ofilcio  a  member  of  the  board. 
The  boards  of  supervisors  of  the  several  counties  of 
the  state  shall  constitute  boards  of  equalization  for  their  re- 
spective counties,  whose  duty  it  shall  be  to  equalize  the  valu- 
ation of  the  taxable  property  in  the  county  for  the  purpose  of 
taxation;  provided,  such  state  and  county  boards  of  equaliza- 
tion are  hereby  authorized  and  empowered,  under  such  rules 
of  notice  as  the  county  boards  may  prescribe  as  to  the  county 
assessments,  aud  under  such  rules  of  notice  as 
the  state  board  may  prescribe,  as  to  the  action  of 
the  state  board,  to  increase  or  lower  the  entire  assessment 
roll,  or  any  assessment  contained  therein,  so  as  to  equalize  the 
assessment  of  the  property  contained  in  said  assessment  roll, 
aud  make  the  assessment  conform  to  the  true  value  in  money 
of  the  property  contained  in  said  roll. 

The  amendment  to  thi8  section  of  1884  was  prop- 
erly adopted .    People  v.  Strother,  67  Oal.  624. 

The  power  of  the  state  board  of  equalization  is  not 
confined  to  adjustment  of  assessments  for  state  pur- 
poses, but  in  raising  or  lowering  assessments  it  may 
affect  the  assessment  for  county  as  well  as  for  state 
purposes.    Baldwin  r.  Ellis,  68  Oal.  495. 

The  tax  payer  is  entitled  to  notice  of  the  meetings 
of  the  county  board  at  which  his  taxes  may  be  in- 
creased. But  the  ninth  section  of  the  act  of  1874, 
(Stats,  p.  477)  attempts  to  provide  for  an  assessment, 
in  San  Francisco,  which  is  arbitrary  and  absolute, 
without  the  possibility  of  equalization  by  the  board 
of  supervisors,  as  it  provides  for  an  assessment  to  be 
made  after  the  time  in  which  such  board  can  act. 
The  legislature  has  no  power  to  deprive  the  tax  payer 
of  an  opportunity  of  appearing  before  the  board  for 
the  purpose  of  contesting  the  amount  assessed  against 
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him.  (Neither  Oity  and  County  of  S.  F.  v.  Flood,  64 
Oal.  504,  nor  Orefla  v,  Sherman,  61  Cal.  101  conflict 
with  these  views.)  People  v,  Pittsburg  R.  R.  Co., 
67  Cal.  625. 

A  raise  in  the  assessment  of  a  county,  by  the 
state  board  operates  upon  assessments  of  mortgages. 
Schroeder  v,  Grady,  66  Cal.  213,  affirming  People  v. 
Dunn,  59  Cal.  328,  Ross  J.  dissenting. 

So  far  as  relates  to  the  state  board  the  section  has 
reference  to  equalization  between  counties,  and  if  sec- 
tions 3692,3693  of  Political. Code  as  amended  in  1880, 
attempt  to  provide  for  equalization  of  individual  as- 
sessments, they  are  void.  S.  F.  &  N.  P.  R.  R.  v. 
State  Board  of  Equalization,  60  Cal.  12.  This  section 
has  no  relation  to  the  assessment  of  the  property  of 
railroads  operated  in  more  than  one  county.  C.  P. 
R.  R.  Co.  V.  State  Board  of  Equalization,  60  Cal.  35. 

This  section  is  referred  to  in  F.  &  M.  Bank  v. 
Board,  97  Cal.  324,  where  many  of  the  former  cases 
relating  to  assessments  and  equalization  are  com- 
mented upon  and  distinguished,  which  see. 

The  "proviso''  in  this  section  is  to  be  read  distrib- 
utively,  reddendo  singula  singulis y  and  the  power  of 
the  state  board  is  to  equalize  the  assessment  rolls  of 
the  various  counties,  by  comparing  the  assessment 
roll  of  each  county  with  the  roll  of  each  and  all 
others,  and  thus  to  make  the  assessment  conform  to 
the  true  value  in  money  of  the  property  contained 
in  the  respective  rolls.  Wells,  Fargo  &'Co.  v.  State 
Board,  56  Cal.  194;  affirmed  in  People  v,  Dunn, 
59  Cal.  328.  The  true  value  of  money  in  money  is 
money.  The  court  takes  judicial  notice  that  a  dollar 
in  money  cannot  be  assessed  at  more  than  a  dollar ; 
to  assess  it  at  more  cannot  make  it  conform  to  its 
true  value  in  money.  The  state  board  cannot  cause 
it  to  be  assessed  at  more  than  its  nominal  value  by 
ordering  the  assessment  roll  of  a  county  raised.  An 
order  of  the  state  board  raising  the  entire  assess- 
ment roll  of  the  city  and  county  of  San  Francisco  is 
not  void,  but  in  obeying  the  order,  the  auditor  is  not 
authorized  to  add  to  the  assessment  for  money  which 
has  been  assessed  at  so  many  dollars.    If  ten  dollars 
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had  been  assessed  at  less  than  ten  dollars  the  auditor 
could  be  compelled  to  change  the  valuation.  The 
court  cannot  say  as  matter  of  law  what  the  true 
value  of  a  mortgagee,  deed  of  trust,  etc.,  is.  The 
constitution  does  not  prohibit  an  increase  of  all 
other  property  so  as  to  make  it  conform  to  its  true 
value  in  money.  The  "true  value  in  money  "  of  such 
securities  depends  upon  various  circumstances,  and 
they  may  be  worth  more  than  their  face  value,  and 
the  general  raise  ordered  by  the  state  board  may 
work  injustice  in  particular  cases,  but  if  so  the  fault 
is  in  the  system.  Sharpstein,  J.  held  that  the  order 
of  the  state  board  raised  all  assessments  including 
money.  People  v.  Dunn,  59  Oal.  328.  [Since  this 
decision  the  section  was  amended  to  read  as  above.] 

Section  10.  All  property,  except  as  hereinafter  in  this  sec- 
tion provided,  shall  be  assessed  in  the  county,  city,  city  and 
county ,  town,  township  or  district  in  which  it  is  situated,  in 
the  manner  prescribed  by  law.  The  franchise,  road- way,  road- 
bed, rails  and  rolliog  stock  of  all  railroads  operated  in  more 
than  one  county  in  this  state,  shall  be  assessed  by  the  state 
board  of  equalization,  at  their  actual  value,  and  the  same 
shall  be  apportioned  to  the  counties,  cities  and  counties, 
cities,  towns,  townships,  and  districts  in  which  such  railroads 
are  located,  in  proportion  to  the  number  of  miles  of  railway 
laid  in  such  counties,  cities  and  counties,  cities,  towns,  town- 
ships and  districts. 

Property  not  specified  in  this  section  is  to  be  as- 
sessed by  the  local  assessors,  and  the  steamers  used 
by  the  0.  P.  R.  R.  Co.  in  transporting  its  cars  across 
the  bay  of  San  Francisco  are  not  included  therein. 
Road-bed,  roadway,  rails  and  rolling  stock  nor  fran- 
chise, do  not  embrace  steamers.  San  Francisco  v.  C. 
P.  R.  R.  Co.,  OS  Oal.  467.  The  constitution  does  not 
require  that  the  assessed  value  of  each  item  should 
be  apportioned,  nor  do  the  provisions  of  Political 
Code,  (Sec.  3650).  The  road-bed  is  the  foundation 
on  which  the  superstructure  of  a  roadway  rests ;  the 
roadway  is  the  right  of  way — which  property  is 
liable  to  taxation ;  the  rails  in  place  constitute  the 
superstructure.    An  assessment  of  these  items  sepa- 
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rately,  does  not  constitute  double  taxation.  It  is 
not  required  that  the  apportionment  to  cities  and  to 
towns  and  to  counties  should  be  one  act.  Section 
3666,  Political  Code,  as  it  originally  read,  was  de- 
clared unconstitutional  in  Houghton  v,  Austin,  47 
Oal.  646,  in  so  far  as  it  delegated  to  the  board  the 
power  to  fix  the  rate  of  taxation  because  it  was  a 
delegation  of  legislative  power,  but  the  section  at 
present  does  not  contain  such  delegation  of  power. 
The  francliise  of  a  railroad  is  property,  and  is  not 
exempt  from  taxation  by  reason  of  its  being  an  in- 
strumentality emplt)yed  by  congress  to  carry  into 
operation  the  powers  of  the  general  government.  S. 
F.  &  N.  P.  R.  K.  V,  State  Board  of  Equalization,  60 
Oal.  12.  0.  P.  R.  R.  V.  same,  Ih,  34.  In  Pac.  Coast 
Ry.  Co.  V.  Ramage,  Tax  Collector,  No.  19,343,  opin- 
ion filed  Sept.  1,  1894,  it  is  held  that  a  wharf  upon 
which  a  railroad  company  has  laid  its  track  and  con- 
structed buildings,  the  wharf  having  been  acquired 
by  the  company  from  a  private  individual  and  not 
having  been  included  in  the  franchise  under  which 
the  company  constructed  its  general  line  of  road,  is 
not  property  subject  to  be  assessed  by  the  state 
board,  although  the  length  of  road  described  in  the 
state  assessment  may  be  sufficient  to  include  the 
wharf  property,  and  that  said  wharf,  etc.,  is  prop- 
erly asesssed  by  the  county  assessor. 

All  property  except  railroads  operated  in  more 
than  one  county,  must  be  assessed  in  the  county  in 
which  it  is  situated.  The  situs  of  personal  property 
is  not  changed  by  the  death  of  the  owner,  and  money 
belonging  to  the  estate  of  the  deceased  is  to  be  as- 
sessed in  the  county  of  his  residence  at  the  time  of 
his  death.  City  and  County  of  San  Francisco  v. 
Lux,  64Cal.  481. 

The  section  is  referred  to  in  connection  with  sec- 
tions 3665,  3670,  Political  Code,  relating  to  pleadings 
in  actions  to  recover  taxes  assessed  against  railroads 
operated  in  more  than  one  county,  in  People  v.  C.  P. 
R.  R.  Co.,  83  Cal.  393,  413.  See  the  same  case  also  as 
to  this  section  not  being  in  violation  of  XJ.  S.  consti- 
tution.   And  as  to  removal  of  such  actions  to  federal 
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courts,  see  S.  P.  R.  R.  Oo.  v,  Superior  Court,  63  Cal. 
607.  The  district  attorney  of  a  county  has  no  au- 
thority to  consent  to  entering  judgment  for  less  than 
the  full  amount  of  state  and  county  tax  sued  for. 
The  attorney  general  can  appeal  from  order  refusing 
to  set  aside  such  judgment.  County  of  Sacramento 
«?.  C.  P.  R.  R.  Co.,  61  Cal.  250.  See  the  last  three 
cases  to  the  effect  that  railroads  operated  in  more 
than  one  county  is  the  only  property  that  can  be  as- 
sessed by  the  state  board,  and  that  no  board  or  offi- 
cer, except  possibly  the  state  board  of  equalization, 
could  raise  or  lower  such  assessment.  See  also  the 
cases  collected  under  section  9  for  various  references 
to  this  section. 

Section  11.'  Income  taxes  may  be  assessed  to  and  collected 
from  persons,  corporations,  joint-stock  associations,  or  compa- 
nies resident  or  doing  business  in  this  state,  or  any  one  or 
moreol  them,  in  such  cases  and  amounts,  and  in  such  man- 
ner, as  shall  be  prescribed  by  law. 

Section  12.  The  legislature  shall  provide  for  the  levy  and 
colleciion  of  an  annual  poll  tax  of  not  less  than  two  dollars 
on  every  male  inhabitant  of  this  state,  over  twenty-one  and 
under  sixty  years  of  age,  except  paupers,  idiotp,  Insane  person* 
and  Indians,  not  taxed.  Said  tax  shall  be  paid  into  the  state 
school  fund. 

Section  13.  The  legislature  shall  pass  all  laws  necessary  to 
carry  out  the  provisions  of  this  article. 

Article  XIII  contains  all  the  constitutional  provis- 
ions relative  to  assessment  of  property  for  taxation, 
and  by  the  last  section  of  the  article  the  whole  sub- 
ject is  relegated  to  the  legislature  as  to  the  mode  of 
carrying  the  system  into  effect.  But  this  power  of 
the  legislature  is  governed  by  other  provisions  of  the 
constitution,  prohibiting  special  legislation,  etc.  The 
provisions  of  sections  3665,  3670,  of  Political  Code, 
relative  to  assessment  of  railroad  property  and  com- 
plaints in  suits  for  collection  of  same,  are  special  and 
discriminating.  An  obnoxious  *'special"  provision 
may  be  contained  in  a  "generaV  law.    Citing  Earle 
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V.  Board  of  Education,  55  Oal.  489;  Miller  v.  Kister, 
68  Gal.  142;  San  Francisco  i;.  S.  V.  W.  W.,  48  Cal. 
493.  The  assessment  of  railroad  property  in  two  or 
more  counties  is  left  bv  the  constitution  to  the  state 
board  of  equalization,  but  for  the  apportionment 
thereof  to  the  several  counties,  it  was  necessary  for 
the  legislature  to  act.  People  v.  C.  P.  R.  R.,  83  Cal. 
393. 
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ARTICLE  XIV. 

WATER  AND  WATER  RIGHTS. 
Section  1.    The  use  of  all  water  now  appropriated,  or  that 
118  4791  may  hereafter  be  appropriated,  for  sale,  rental,  or  distribiitiou, 
118  579    ^^  hereby  declared  to  be  a  public  use,  aud  subject  to  the  regu- 
lation and  control  of  the  statf  in  the  manner  to  be  prescribed 
bylaw;  provided,  that  the  rates  or  compensation  to  be  col- 
lected by  any  person,  company,  or  corporation  in  this  state  for 
the  use  of  water  supplied  to  any  city  and  county,  or  city  or 
town,  or  the  inhabifants  thereof,  shall  be  fixed,  annually,  by 
the  board  of  supervisors,  or  city  and  county,  or  city  or  town 
council,  or  other  governinpr  body  of  such  city  and  county,  or  city 
.       or  town,  by  ordinnnce  or  otherwise,  in  the  manner  that  other 
«       ordinances  or  legislative  acts  or  resolutions  are  passed  by  such    ) 
V    body  and  shall  continue  in  force  for  one  year  and  no  long^j^^ 
Such  ordinances  or  resolutions  shall  be  passed  in  the  month  of 
February  of  each  year,  and  take  effect  on  the  first  day  of  July 
thereafter.    Any  board  or  body  failing  to  pass"  the  necessary 
ordinances  or  resolutions  fixing  water  rates,  where  necessary, 
within  such  time,  shall  be  subject  to  peremptory  process  to 
compel  action  at  the  suit  of  any  party  interested,  aud  shall  be 
liable  to  such   further  processes  aud  penalties  as  the  legisla- 
ture may  prescribe.    Any  person,  company,  or  corporation 
collecting  water  rates  in  any  city  and  county,  or  city  or  town 
In  this  state,  otherwise  than  as  so  established,  shall  forfeit  the 
franchises  and  water  works  of  such  person,  company,  or  cor- 
poration to  the  city  and  county,  or  city  or  town  where  the  same 
are  collected,  for  the  public  use. 

Irrig^a^ilon  canal  in  street,  if  a  nuisance,  may  be 
so  controlled  as  to  abate  nuisance,  but  total  destruc- 
tion should  not  be  decreed,  according  to  rule  appli- 
cable to  public  corporation.  City  of  Fresno  v.  F.  C. 
&  I.  Co.,  98  Cal.  179. 
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Tfie  act  of  the  city  council  in  fiidng*  water  rates 
is  ft  legislative  act,  and  when  performed,  is  to  receive 
all  tlio  presumptions  and  sanctions  whicli  belong  to 
acts  of  legislative  bodies  generally.  It  must  be  as- 
eunjed  that  they  have  adopted  a  measure  of  com- 
pensation which  will  be  just  toward  tlie  rate  payer 
as  well  as  the  company,  and  that  the  mode  of  col- 
lection is  that  which,  in  the  judgment  of  the  legisla- 
tive bodv,  will  best  subserve  the  interest  and  rightsof 
botli  parties.     Sheward  v.  0.  W.  Co.,  90  Cal.  640. 

The  constitution  contemplates  reasonable  and 
just  rates.  The  power  to  regulate  is  not  authority  to 
confiscate,  and  if  used  arbitrarily  without  a  fair  in- 
vestigation, and  rates  are  fixed  which  entail  a  loss  to 
the  party  supplying  water,  the  ordinance  fixing  such 
rates  will  be  set  aside  by  the  courts  as  unreasonable 
and  void.  S.  V.  Water  Works  v.  San  Francisco,  82 
Cal.  286. 

The  supervisors  have  no  right  under  the  constitu- 
tion nor  under  act  of  March  12,  1885,  (Stats,  p.  95)  to 
fix  rates  for  water  of  a  corporation  organized  for  the 
purpose  of  supplying  water  to  its  own  stockholders 
to  be  used  upon  their  own  lands.  McFadden  v.  Los 
Angeles  County,  74  Cal.  571. 

The  rights  of  a  riparian  owner  may  be  taken  un- 
der power  of  eminent  domain,  (compensation  being 
made)  for  the  purpose  of  supplying  farming  neigh- 
borhood with  water.    Lux  v.  Haggin,  69  Cal.  255. 

The  use  of  water  appropriated  for  sale,  rental,  or 
distribution  is  a  public  use;  and  the  right  to  collect 
compensation  for  use  of  water  to  the  inhabitants  of 
any  city  is  a  franchise  which  cannot  be  exercised  ex- 
cept by  authority  of  and  in  the  manner  prescribed  by 
law.  Water  appropriated  for  distribution  and  sale 
is  ipso /ac/o  devoted  to  a  public  use.  Each  member 
of  the  community,  by  paying  the  rate  fixed  for  sup- 
plying it  has  a  right  to  use  a  reasonable  quantity  of 
it,  in  a  reasonable  manner.  McCreary  t\  Beaudry, 
07  Cal.  120.  Is  a  public  use.  People  vl  Stephens,  62 
Cal.  209. 
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118  579  Section  2.  The  right  to  collect  rates  or  compensation  for  the 
use  of  water  supplied  to  any  county,  city  and  county,  or  town, 
or  the  inhabitants  thereof,  is  a  franchise,  and  cannot  be  exer- 
cised except  by  authority  of  and  in  the  manner  prescribed  by 
law. 

Til '3  right  to  collect  rates  is  a  franchise.  The  sec- 
tion has  no  appUcation  to  water  furnished  by  the 
municipality  itself,  but  it  refers  to  rates  or  compen- 
sation to  be  collected  for  water  authorized  by  section 
19,  article  XI,  to  be  introduced  into  cities  by  individ- 
uals or  companies  incorporated  for  that  purpose. 
Sections  1  and  2,  article  XIV,  and  section  19,  article 
XI,  are  to  be  read  and  taken  together.  People  v. 
Stephens,  62  Cal.  209. 

The  consolidated  city  and  county  government  of 
San  Francisco  exists  under  the  consolidation  act  of 
1856.  Under  said  act — its  charter — it  is  provided 
that  ordinances  upon  certain  enumerated  subjects 
shall  not  be  effective  unless  approved  by  the  mayor, 
or,  unless  after  his  veto,  nine  members  of  the  board 
shall  vote  therefor.  Ileldj  the  constitutional  require- 
ment for  fixing  water  rates  in  February  of  each 
year,  is  not  of  that  class  of  acts  which  requires  ap- 
proval of  the  mayor.  The  fixing  of  rates  ma}^  be  ac- 
complished by  a  majority  vote  of  the  board,  and  to 
hold  that  approval  of  the  mayor  was  requisite  would 
require  nine  members  of  the  board  to  overcome  any 
objection  raised  by  the  mayor,  which  might  prevent 
a  compliance  with  the  requirements  of  the  constitu- 
tion.    Jacobs  i\  Board  of  Supervisors,  100  Cal.  121. 

The  act  of  Marcli  7,  1887,  (Stats,  p.  29)  known  as 
the  Wright  act,  is  constitutional.  The  corporations 
for  which  it  provides  are  q^iasi  public  corporations, 
and  the  mode  prescribed  for  their  exercise  of  the 
power  of  taxation  need  not  follow  exactly  the  mode 
provided  in  the  constitution  for  the  assessment  andP 
collection  of  taxes  for  general  state  purposes.  In  re 
Madera  Irr.  Dist.,  92  Cal.  324. 

Perhaps  to  a  greater  extent  than  any  of  the  other 
states,  Oahfornia,  speaking  through  the  acta  of  her 
legislature,  her  court  of  last  resort,  and  her  constitu- 
tion, seems  to  have  considered  the  irrigation  of  lands 
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and  the  supplying  of  mines  with  water  as  of  great 
public  concern.  Irrigation  District  v.  Williams,  76 
Cal.  369. 

Tl^e  Spring  Valley  Water  Company  was  organized 
under  the  act  of  1858,  (Stats,  p.  218)  and  the  4th  sec- 
tion of  that  act  provided  that  the  water  rates  should 
be  fixed  by  a  board  of  commissioners  to  be  selected 
as  therein  prescribed.  Held,  said  section  of  the  act 
w^as  superseded  by  the  adoption  of  the  constitution  of 
1879,  and  that  rates  must  thereafter  be  fixed  as  pro- 
vided in  article  XIV  of  said  instrument,  and  the  stat- 
ute enacted  to  carry  it  into  effect.  (Stats.  1881,  p.  54.) 
S.  V.  W.  W.  V,  Supervisors,  61  Oal.  3. 

Since  the  new  constitution,  the  'Supervisors  have 
had  the  power  to  fix  the  rate  or  compensation  to  be 
allowed  for  water  supplied  to  the  city  for  fires,  street 
sprinkling,  parks,  etc.,  as  well  as  for  water  supplied 
to  private  persons;  and  an  ordinance  leaving  the  rate 
to  be  charged  to  private  persons  indefinite  and  de- 
pendent upon  amount  paid  by  the  public,  is  not  a 
compliance  with  the  constitution,  because  it  does  not 
fix  the  rate.  According  to  the  decision  in  S.  V.  W. 
W.  V.  Supervisors,  52  Cal.  122,  the  company  is  not  re- 
quired to  furnish  water  to  the  city  for  public  purposes 
free  except  -for  fires.  S.  F.  P.  W.  Factorv  v,  Brick- 
wedel,  60  Cal.  166.  S.  V.  W.  W.  Co.  v.  San  Fran- 
cisco, 61  Cal.  38. 

Whether  the  use  to  which  it  is  proposed  to  devote 
water  is  a  public  or  private  one,  is  a  material  issue 
in  proceedings  to  condemn  a  right  of  way  for  a  ditch, 
and  must  be  specificallv  found  upon.  Cummings  v, 
Peters,  56  Cal.  593.     ;  " 

This  section  is  also  referred  to  in  most  of  the  cases 
collected  under  section  1  of  this  article. 

ARTICLE  XV. 

HABBOR  FRONTAGES,   ETC. 

Section  1.  The  right  of  eminent  domain  is  hereby  declared 
to  exist  In  the  state  to  all  frontages  on  the  navigable  waters  of 
this  state. 

Section    2.    No    individual,   partnership,   or    corporation, 
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claiming  or  possessing  the  frontage  or  tidal  lauds  of  a  harbor, 
bay,  inlef,  estuary,  or  other  navigable  water  in  this  state,  sliall 
be  permitted  to  exclude  the  right  of  way  to  such  water  when- 
ever it  is  required  for  any  public  purpose,  nor  to  destroy  or 
obstruct  the  free  navigation  of  such  water;  and  the  legislature 
shall  enact  such  laws  as  will  give  the  most  liberal  construc- 
tion to  thisprovision,  so  that  access  to  the  navigable  waters  of 
this  state  shall  be  always  attainable  for  the  people  thereof. 

Sections.  All  tide  lands  within  two  miles  of  any  incor- 
porated city  or  town  in  this  state,  and  fronting  on  the  waters 
of  any  harbor,  estuary,  bay  or  iulet  used  for  the  purposes  of 
navigation,  shall  be  withheld  from  grant  or  sale  to  private 
persons,  partnerships  or  corporations. 

ARTICLE  XVI. 

STATE  INDEBTEDNESS. 
Srction  1.  The  legislature  shall  not,  in  any  manner,  create 
any  debt  or  debts,  liability  or  liabilities,  which  shall,  siujily  or 
in  the  aggregate  with  any  previous  debts  or  liabilities,  exceed 
the  sum  of  three  hundred  thousand  dollars,  except  in  case  of 
war  to  repel  invasion  or  to  suppress  insurrection,  unless  the 
same  shall  be  authorized  by  law  for  some  single  object  or, 
work  to  be  distinctly  specified  therein,  which  law  shall  pro- 
vide w^ays  and  means  exclusive  of  loans,  for  the  payment  of 
the  interest  of  such  debt' or  liability  as  it  falls  due,  and  also  to 
pay  and  discharge  the  principal  of  such  debt  or  liability 
within  twenty  years  of  the  time  of  the  contracting  thereof, 
and  shall  be  irrepeaiable  until  the  principal  and  interest 
thereon  shall  be  paid  and  discharged;  but  no  such  law  shaU 
take  elfect  until,  at  a  general  election,  it  shall  have  been  sub- 
mitted to  the  people  and  shall  have  received  a  majority  of  all 
the  votes  cast  for  and  against  it  at  such  election;  and  all 
moneys  raised  by  authority  of  such  law  shall  be  applied  only 
to  the  specific  object  therein  stated,  or  to  the  payment  of  the 
debt  thereby  created,  and  such  law  shall  be  published  in  at 
least  one  newspaper  in  each  county,  or  city  and  county,  if  one 
be  published  therein,  throughout  the  state,  for  three  months 
next  preceding  the  election  at  which  it  Is  submitted  to  the 
people.  The  legislature  may  at  any  time  after  the  approval  of 
such  law  by  the  people,  if  no  debt  shall  have  been  contracted 
in  pursuance  thereof,  repeal  the  same. 

Const.  1849,  Art.  VllI,  Sec.  1. 
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ARTICLE  XVII. 

LAND,    AND  HOMESTEAD  EXEMPTION. 

Section  1.  The  legislature  shall  protect,  by  law,  from  forced  . 
sale  a  certain  portion  of  the  homestead  and  other  property  of  ' 
all  heads  of  families. 

Const.  1849,  Art.  XI,  Sec.  15. 

Mortgage  foreclosure  is  forced  sale  according  to 
section  1241  0.  C,  and  section  1242  provides  that 
lioxnestead  of  married  person  cannot  be  conveyed  or 
encumbered  unless  the  instrument  is  executed  and 
acknowledged  by  both  husband  and  wife.  Held, 
-where  they  execute  a  deed  absolute  on  its  face,  but 
which,  by  reason  of  contemporaneous  oral  agreement, 
is  made,  in  effect,  a  mortgage  to  secure  existing 
indebtedness  and  for  future  advances  to  the  husband, 
the  incumbrance  for  future  advances  being  a  n:ere 
oral  agreement,  and  not  executed  and  acknowledged 
by  the  wife  it  is  not  enforcible.  (Distinguishing  Bull 
V.  Coe,  77  Cal.  54.)  Merced  Bank  v.  Rosenthal,  31 
Pac.  Rep.  849,  affirmed  99  Cal.  39. 

The  exemption  of  homestead  premises  from 
forced  sale  is  the  special  subject  matter  and  object  of 
section  1260,  C.  C,  for  the  purpose  of  carrying  into 
effect  the  constitutional  provisions.  Tiie  exemption 
is  not  an  attribute,  but  an  incident  of  homestead. 
Homestead  premises  may  exceed  the  value  limit  of 
the  exemption,  and  the  excess  in  value  does  not 
invalidate  the  selection ;  the  excess,  though  in  tact 
used  as  a  homestead,  being  not  exempt  from  the 
claims  of  creditors.  Ham  d».  Santa  Rosa  Bank,  62 
Cal.  125. 

Under  section  15,  article  XI,  of  former  constitu- 
tion, it  was  held  that  although  it  gave  a  right  to  have 
a  homestead  protected ,  legislation  was  required  to 
enforce  it  and  make  it  available,  and  the  provisions 
of  the  code  directing  what  particular  things  were 
necessary  to  be  done  to  protect  a  homestead  must  be 
fully  and  completely  complied  with.  The  clause  re- 
quiring the  declaration  to  contain  an  estimate  of  the 
actual  cash  value  of  the  property  is  not  directory 
merely.     Ashley  v.  Olmstead,  54  Cal.  616. 
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In  the  constitution  there  is  no  limit  to  the  value 
of  the  property  thus  to  be  protected.  It  is  left  to 
the  legislature  to  determine  what  portion,  to  what 
limit  and  by  what  means  it  shall  be  protected. 
Exemption  is  a  constitutional  right,  incident  to 
homestead,  but  the  extent  and  means  are  left  to  the 
legislature.    Lubbock  v.  McMann,  82  Cal.  226. 

Section  2.  The  holdiug  of  large  tracts  of  laud,  uiiculllvated 
and  unimproved,  by  individuals  or  corporations,  is  against  the 
public  interest,  and  should  be  discouraged  by  all  means  not 
inconsistent  with  the  rights  of  private  property. 

The  policy  of  the  state  is  against  the  holding  of 
large  tracts  of  uncultivated  land,  and  against  selling 
land  suitable  for  cultivation  in  tracts  exceeding  320 
acres,  or  to  others  than  actual  settlers.  Fulton  v. 
Branan,  88  Cal.  455. 

Referred  to  in  cases  collected  under  section  3,  thia 
article. 

Section  3.  Lands  belonging  to  this  state,  which  are  suitable 
for  cultivation,  shall  be  granted  only  to  actual  settlers,  and  in 
quantities  not  exceeding  three  hundred  and  twenty  acres  to 
each  settler,  under  such  conditions  as  shall  be  prescribed  by 
law. 

Lands  granted  to  the  state  as  swamp  lands,  but 
which  afterwards  become  dry  and  fit  for  cultivation, 
can  be  granted  only  to  actual  settlers.  Goldberg  v. 
Thompson,  96  Cal.  117.  Marsh  v.  Hendy,  27  Pac. 
Rep.  647,  following  Fulton  v.  Branan,  88  Cal.  455. 
Approved  in  McNee  v.  Lynch,  Id.  519,  and  in  McDon- 
ald V.  Taylor,  89  Cal.  43. 

The  fact  that  land  is  covered  heavily  in  most  places 
with  redwood  timber  and  brush,  is  broken  and  cut 
by  ravines,  etc.,  if  half  or  more  of  any  legal  subdivi- 
sion was  suitable  for  cultivation,  as  to  such  subdivi- 
sion, it  is  subject  to  purchase  only  by  actual  settler. 
Jacobs  V.  Walker,  90  Cal.  43.  Whether  land  is  suit- 
able for  cultivation  or  not,  is  a  question  of  fact.  No 
narrow  construction  should  be  placed  upon  the 
words,  **suitable  for  cultivation."  Fulton  v.  Branan, 
supra,    ^'Suitable  for  cultivation,"  includes  all  lands 
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ready  for  occupation,  and  which  by  ordinary  farming 
processes  are  fit  for  agricultural  purposes.  All  tim- 
ber lands  are  unfit  for  cultivation  in  their  natural 
condition,  but  if  they  may  be  reclaimed  by  ordinary 
farming  processes,  they  are  suitable  for  cultivation. 
Manley  v,  Cunningham,  72  Cal.  236.  See  also  Wren 
V.  Mangan,  88  Oal.  275. 

S'wamp  land  is  not  suitable  for  cultivation,  and  as 
the  law  (Political  Code,  Sec.  3495)  does  not  require 
"actual' '  settlement,  such  settlement  need  not  be 
shown.    Mclntyre  v.  Sherwood,  82  Cal.  139. 

As  to  the  effect  of  possession,  in  contest  against 
state  certificate  for  school  land,  see  Trimmer  v.  Bode, 
82  Cal.  647. 

Lands  suitable  for  cultivation  cannot  be  sold  to  a 
non-resident  of  the  state,  even  though  his  applica- 
tion to  purchase  was  made  before  this  constitution 
took  effect.  Manley  v.  Cunningham,  72  Cal.  236.  To 
same  effect  see  Mosely  v.  Torrence,  71  Cal.  318;  Dil- 
lon V.  Saloude,  68  Cal.  268 ;  Johnson  v.  Squires,  55 
Cal.  103. 

The  person  applying  to  purchase  must  be  an  actual 
settler.  (Sec.  3495,  PoUtical  Code.)  Gavitt  v.  Mohr, 
68  Cal.  506. 

Applications  to  purchase  state  lands  suitable  for 
cultivation  by  one  not  an  actual  settler,  and  who  had 
made  no  payment  thereon,  were  made  nugatory  upon 
adoption  of  new  constitution.  Urton  v,  Wilson,  65 
Cal.  11. 

Where  the  rights  of  the  settler  attached  prior  to 
this  constitution,  they  are  not  affected  by  it.  Lau- 
genour  v,  Shanklin,  57  Cal.  70. 

The  legislature  is  not  prevented  from  annexing  a 
similar  condition  (actual  settlement)  to  lands  not 
suitable  for  cultivation.  The  constitution  does  not 
affect  land  not  suitable  for  cultivation.  (Dillon  v. 
Saloude,  supra.  (Sec.  3500,  Political  Code,  amended 
in  1880  and  1885.)    Taylor  v.  Weston,  77  Cal.  534. 
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ARTICLE  XVIII. 

AMENDING  AND  REVISING  THE  CX)NSTITUTION. 

Section  1.  Any  amendment  or  amendments  to  this  consti- 
tution may  be  proposed  la  the  senate  or  assembly,  and  if  two- 
thirds  of  all  the  members  elected  to  each  of  the  two  houses 
shall  vote  in  favor  thereof,  such  proposed  amendment  or 
amendments  shall  be  entered  in  their  journals,  with  the  yeas 
and  nays  taicen  thereon ;  and  it  shall  be  the  duty  of  the  legis- 
lature  to  submit  such  proposed  amendment  or  amendments  to 
the  people  in  such  manner,  and  at  such  time,  and  after  such 
publication  as  may  be  deemed  expedient.  Should  more 
amendments  than  one  be  submitted  at  the  same  election  they 
shall  be  fo  prepared  and  distinguished,  by  numbers  or  other- 
wise, that  each  can  be  voted  on  separately.  If  the  people  shall 
approve  and  ratify  such  amendment  or  amendments,  or  any  of 
them,  by  a  majority  of  the  qualified  electors  voting  thereon, 
such  amendment  or  amendments  shall  become  a  part  of  this 
constitution 

Const.  1849,  Art.  X,  Sec.  1 . 

Amendments  are  to  be  proposed  by  a  vote  of  two* 
thirds  of  the  members  of  both  houses  of  the  legisla- 
ture. This  is  not  the  enactment  of  a  bill;  but  the 
legislature,  and  not  two-thirds  of  both  houses,  must 
submit  such  amendment  to  the  vote  of  the  people, 
and  this  must  be  done  by  a  bill  in  the  usual  manner 
of  enacting  laws.  The  manner,  time  and  publica- 
tion are  to  be  provided  in  the  legislative  enactment. 
Hatch  V,  Stoneman,  66  Cal.  632. 

It  was  held  in  People  v.  Strother,  67  Cal.  624,  that 
the  amendment  of  section  19,  article  XI,  was  prop- 
erly adopted  without  the  amendment  itself  having 
been  copied  into  the  journals.  The  same  subject 
was  discussed  in  Oakland  Pav.  Co.  v,  Hilton,  69  Cal. 
479.  Justices  Thornton  and  McKee  held  a  contrary 
view,  while  the  case  was  decided  by  the  majority  of 
the  court  upon  other  grounds.  In  Oakland  Pav.  Co. 
V.  Tompkins,  72  Cal.  5,  this  question  is  fully  pre- 
sented by  Justice  Temple,  and  the  court,  excepting 
Thornton,  J.,  held  that  it  is  not  required  that  pro- 
posed amendments  shall  be  entered  at  large  in  the 
journals ;  that  there  is  more  than  one  mode  of  acta- 
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ally  complying  with  the  provisions  of  this  section, 
and  that  a  reference  to  the  amendment  by  title  and 
number  is  one  mode,  and  a  sufficient  one.  See  also 
the  concurring  and  dissenting  opinions  in  Thomaeon 
V.  Ruggles,  69  Oal.  465. 

As  to  the  journals,  it  is  held  that  the  court  will 
not  presume  that  acts  or  things  required  of  the  leg- 
islature were  not* done,  simply  because  the  journals 
fail  to  show  that  such  things  were  done.  People  v. 
Dunn,  80  Cal.  213. 

Section  2.  Whenever  two- thirds  of  the  members  elected  to 
each  brADCh  of  the  legislature  shall  deem  it  Decessary  to 
revise  this  constitution,  they  shall  recommend  to  the  electors 
to  vote  at  the  next  general  election  for  or  against  a  convention 
for  that  purpose,  and  if  a  majority  of  the  electors  voting  at 
such  election  on  the  proposition  of  a  convention  shall  vote 
in  fuvor  thereof,  the  legislature  shall,  at  its  next  session,  pro- 
vide by  law  for  calling  the  same.  The  convention  shall  con- 
sist of  a  number  of  delegates  not  to  exceed  that  of  both 
branches  of  the  legislature,  who  shall  be  chosen  in  the  same 
manner,  and  have  the  same  qualifications,  as  members  of  the 
legislature.  The  delegates  so  elected  shall  meet  within  three 
mouths  after  their  election  at  such  place  as  the  legislature  may 
direct.  At  a  special  election  to  be  provided  for  by  law,  the 
constitution  that  may  be  agreed  upon  by  such  convention 
shall  be  submitted  to  the  people  for  their  ratification  or  rejec- 
tion, iu  such  manner  as  the  convention  may  determine.  The 
returns  of  such  electiou  shall,  iu  such  manner  as  the  conven- 
tion shall  direct,  be  certified  to  the  executive  of  the  state,  who 
shall  call  to  his  assistance  the  controller,  treasurer  and  secre- 
tary of  state,  and  compare  the  returns  so  certified  to  him;  and 
it  ahall  be  the  duty  of  the  executive  to  declare,  by  his  procla- 
mation, such  constitution,  as  may  have  been  ratified  by  a  ma- 
jority of  all  the  votes  cast  at  such  special  election,  to  be  the 
constitution  of  the  state  of  California. 

Const.  1849,  Art.  X,  Sec.  2. 

ARTICLE  XIX. 

CHINESE. 

^      Section  1.    The  legislature  shall  prescribe  all  necessary  reg- 
ulations for  the  protection  of  the  state,  and  the  counties, 
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cities  and  towus  thereof,  from  the  burdens  and  evils  arising 
from  the  presence  of  aliens  who  are,  or  may  become  vagrants, 
paupers',  mendicants,  criminals,  or  invalids  afflicted  with  con- 
tageous  or  infectious  diseases,  and  from  aliens  otherwise  dan- 
gerous or  detrimental  to  the  well  being  or  peace  of  the  state, 
and  to  impose  conditions  upon  which  such  persons  may  reside 
in  the  state,  and  to  provide  the  means  and  mode  of  their  re- 
moval from  the  state,  upon  failure  or  refusal  to  comply  with 
such  conditions;  provided,  that  nothing  contained  in  this 
section  shall  be  construed  to  impair  or  limit  the  power  of  the 
legislature  to  pass  such  police  laws  or  other  regulations  as  it 
may  deem  necessary. 

An  act  to  provide  for  vaccination  of  all  persona 
attending  or  who  desire  to  attend  public  schools,  is 
within  the  police  and  sanitary  powers  of  the  legisla- 
ture.   Abeel  v,  Clark,  84  Oal.  227. 

It  is  not  competent  for  the  legislature,  under  the 
claim  of  police  power,  to  enact  a  law  punishing  a 
physician  who  has  been  decided  to  be  competent  to 
practice,  and  a  certificate  issued  to  him,  for  what  is 
styled  '* unprofessional  conduct,"  and  as  advertising 
himself  as  a  specialist  in  certain  diseases.  That  a 
rule  of  professional  conduct  by  a  board  of  medical 
men  prohibiting  such  advertisements,  and  declaring 
them  unprofessional,  can  be  declared  a  misdemeanor 
and  punished,  would  extend  the  police  power  beyond 
whatever  has  been  allowed.  (Per  Thornton,  J,) 
That  the  legislature  had  no  power  to  confer  upon  a 
board  or  officer  power  to  prescribe  what  acts  shall  con- 
stitute a  misdemeanor  as  held  in  Ecc  parte  Cox,  63 
Cal,  21,  ;  commented  on  per  Paterson,  J.  Ex  parte 
McNulty,  77  Cal.  164. 

The  supplemental  act  of  April  1,  1878,  (Stats,  p. 
918)  to  regulate  the  practice  of  medicine,  is  not 
whollv  unconstitutional.  Citing  Ex  parte  Frazer,  &4 
Cal.  94. 

Section  2.  No  corporation  now  existing  or  hereafter  formed 
under  the  laws  of  this  state,  shall,  after  the  adoption  of  this 
constitution,  employ,  directly  or  indirectly,  in  any  capacity, 
any  Chinese  or  Mongolian.  The  legislature  shall  pass  such 
laws  as  may  be  necessary  to  enforce  this  provision. 
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Section  3.  No  Chinese  shall  he  employed  on  any  state, 
county,  municipal,  or  other  public  work,  except  in  punish- 
ment for  crime. 

Section  4.  The  presence  of  foreigners  ineligible  to  become 
citizeris  of  the  United  States  is  declared  to  be  dangerous  to  the 
well-being  of  the  state,  and  the  legislature  shall  discournge 
their  immigration  by  all  the  means  within  its  power.  Asiatic 
coolieism  is  a  form  of  human  slavery,  and  is  f  )revjr  prohib- 
ited in  this  state,  and  all  contracts  for  coolie  labor  shall  be 
void.  All  companies  or  corporations,  whether  formed  in  this 
country  or  any  foreign  country,  for  the  importation  of  such 
labor,  shall  be  subject  to  such  penalties  as  the  legislature  may 
prescribe.  The  legislature  shall  delegate  all  necessary  power 
to  the  incorporated  cities  and  town  of  this  j^tate  for  the  re- 
moval of  Chinese  without  the  limits  of  such  cities  and  towns, 
or  for  their  location  within  prescribed  portions  of  those  limits, 
and  it  shall  also  provide  the  necessary  legislation  to  prohibit 
the  introduction  into  this  state  of  Chinese  after  the  adoption 
of  this  constitution.  This  section  shall  be  enforced  by  appro- 
priate legislation. 

Admission  of  Chinese  children  to  public  schools. 
Tape  V.  Hurley,  66  Oal.  473. 

ARTICLE  XX. 

MISCELLANEOUS  SUBJECTS. 
Section  1.  The  city  of  Sacramento  is  hereby  declared  to  be 
the  seat  of  government  of  this  state,  and  shall  so  remain  until 
changed  by  law;  but  no  law  changing  the  seat  of  government 
shall  be  valid  or  binding  unless  the  same  be  approved  and  rat- 
ified by  a  majority  of  the  qualified  electors  of  the  state  voting 
therefor  at  a  general  state  election,  under  such  regulations 
and  provisions  as  the  legislature,  by  a  two-thirds  vote  of  each 
bouse,  may  provide,  submitting  the  question  of  change  to  the 
people, 

Ck)nst.  1849,  Art.  XI,  Sec.  1. 

Tlie  proposed  amendment  of  this  section  by  which 
it  is  intended  to  make  San  Jose  the  capital,  upon 
condition  that  ten  acres  of  land  and  one  million  dol- 
lars be  donated  to  the  state,  and  the  approval  of  the 
governor,  secretary  of  state  and  attorney  general, 
of  the  site,  does  not  effect  a  removal  although  it  also 
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declares  San  Jose  to  be  tlie  seat  of  government.  The 
vote  of  the  people  would  not  have  the  effect  of  mak- 
ing the  change.  Such  vote  could  only  act  on  the 
amendment  as  proposed,  which  would  do  away  with 
the  present  seat  of  government,  without  the  selec- 
tion of  a  new  one.  Patereon  and  McFarland  JJ., 
also  holding  that  the  seat  of  government  cannot  be 
changed  by  an  amendment  to  the  constitution.  Liv- 
ermore  v,  Waite,  36  Pac.  Rep.  424. 

Section  2.  Any  citizen  of  this  state  who  shall,  after  the  adop- 
tion of  this  constitution,  fight  a  duel  with  deadly  weapons,  or 
send  or  accept  a  challenge  to  fight  a  duel  with  deadly  weapons, 
either  within  this  state  or  out  of  it,  or  who  shall  act  ns  second 
or  knowingly  aid  or  assist  in  any  manner  those  thus  offending, 
shall  not  be  allowed  to  hold  any  oflice  of  profit,  or  to  enjoy  the 
right  of  suffrage  under  this  constitution. 

Section  8.  Members  of  the  legislature,  and  nil  officers, 
executive  and  judicial,  except  such  inferior  officers  as  may  be 
by  law  exempted,  shall,  before  they  enter  upon  the  duties  of 
their  respective  offices,  take  and  subscribe  the  following  oath 
or  affirmation: 

**I  do  solemnly  swear  (or  affirm,  as  the  case  may  be',)  that  I 
will  support  the  constitution  of  the  United  States  and  the  con- 
stitution of  the  state  of  California,  and  that  I  will  fjiithfully 

discharge  the  duties  of  the  office  of ,  according  to  the 

best  of  my  ability." 

And  no  other  oath,  declaration,  or  test  shall  be  required  as 
a  qualification  for  any  office  or  public  trust. 

Const.  1849,  Art.  XI,  Sec.  3. 

As  to  form  of  oath  and  where  same  is  to  be  filed, 
member  of  board  of  health  of  San  Francisco  partakes 
of  the  nature  of  both  a  state  and  local  officer.  Oath 
filed  with  secretary  of  state  was  sufficient  compliance 
with  law  to  defeat  proceedings  in  the  nature  of  quo 
warranto.  (Sees.  904,  907,  3004,  3007,  Pol.  Code.) 
People  V,  Perry,  79  Cal.  105. 

Section  4.  All  officers  or  commissioners  whose  election  or 
appointment  is  not  provided  for  by  this  constitution,  and  ail 
officers  or  commissioners  whose  offices  or  duties  may  here- 
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after  be  created  by  law,  sball  be  elected  by  the  people,  or 
appointed,  as  the  legiBlature  may  direct. 

Const.  1849,  Art.  XI,  Sec.  6. 

Appointment  to  office  is  not  exclusively  an  **exec- 
utive*'  function,  but  so  far  as  not  regulated  by  ex- 
press provision  of  the  constitution,  may  be  regulated 
by  law,  and  may  be  exercised  by  the  legislature. 
People  exrel  Waterman  ?.  Freeman,  80  Oal.  233. 

By  an  amendatory  act  of  1889  (Stats,  p.  148)  the 
legislature  authorized  the  police  commissioners  of 
Sacramento  to  appoint  additional  policemen.  The 
act  was  void  as  in  conflict  with  subdivision  28,  sec- 
tion 25,  article  IV.  It  isalso  apparent  from  sections 
4,  16,  article  XX,  that  the  creation  of  offices  is  to  be 
accomplished  by  the  legislature  directly,  but  it  can- 
not be  done  by  special  legislation.  Farrell  v.  Board 
of  Trustees,  85  Oal.  408.,  Beatty,  C.  J.,  dissenting, 
Works  and  Fox,  JJ.,  concurring,  but  not  deciding 
that  the  legislature  might  not  amend  a  special  char- 
ter by  a  special  act  in  a  matter  which  is  not  prohib- 
ited fcy  the  constitution. 

Section  5.    The  fiscal  year  shall  commence  on  the  first  day    113  6(m 
of  July. 

Const.  1849,  Art.  XI,  Sec.  8. 

The  fiscal  year  ends  on  the  30th  of  June.  Rollins 
V.  Wright,  93  Oal.  395;  Brown  v.  Clark,  89  Oal.  200. 

Section  6.  Suits  may  be  brought  against  the  state  in  such 
manner  and  in  such  courts  as  shall  be  directed  by  law. 

Const.  1849,  Art.  XI,  Sec.  11. 

Section  7.  No  contract  of  marriage,  if  otherwise  duly 
made,  shall  be  invalidated  for  want  of  conformity  to  the  re« 
quirements  of  any  religious  sect. 

Const.  1849,  Art.  XI,  Sec.  12. 

Section  8.  All  property,  real  and  personal,  owned  by  either 
husband  or  wife  before  marriage,  and  that  acquired  by  either 
of  them  afterwards  by  gift,  devise,  or  descent,  shall  be  their 
separate  property. 

Const.  1849,  Art.  XI,  Sec.  14. 
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"Afterwards"  means  after  the  marriage  and  before 
dissolution  tliereof.  The  earnings  of  the  husband 
subsequent  to  the  dissolution  are  neither  community 
nor  separate  property,    /n  re  Spencer,  82  Oal.  110. 

Src  :ioN  9.    No  perpetuities  shall  be  allowed  except  for  elee- 
mosynary purposes. 

Const.  1849,  Art.  XI,  Sec.  16. 

This  section  is  a  renewal  of  section  16,  article  XI, 
of  constitution  of  1849.  The  perpetuities  here  pro- 
hibited are  such  as  were  obnoxious  to  the  common 
law,  as  the  same  is  adopted  in  this  state  by  act  of 
April  18,  1850.  (Stats,  p.  219.)  (See  Political  Code, 
Sec.  4468.)  The  adoption  of  the  common  law  left 
undisturbed  the  distinction  recognized  by  the  consti- 
tution between  probibited  perpetuities,  (including 
private  trusts)  and  charities.  The  latter  are  not 
included  in  the  common  law  rule.  The  courts  of  this 
state  have  inherent  equity  jurisdiction  over  trusts 
for  charitable  purposes.  Estate  of  Hinckley,  58  Cal. 
457. 

The  grant  by  congress  of  the  Yosemite  valley  and 
the  act  of  the  state  accepting  it,  (Stats.  1865-6,  p.  710) 
did  not  create  a  gift  for  charitable  uses,  such  as  may 
be  regulated  or  enforced  by  courts  of  equity,  nor  can 
the  obliirations  of  the  state  in  relation  thereto  be 
enforced  by  the  courts  of  the  state.  People  v.  Ash- 
burner,  55  Oal.  517. 

Section  10.  Every  persou  shall  be  disqualified  from  holding 
any  office  of  profit  in  this  state  "vvho  shall  have  been  convicted 
of  having  given  or  offered  a  bribe  to  procure  his  election  or 
appointment. 

Const.  1849,  Art.  XI,  Sec.  17. 

118  489  Sbction  11.  Laws  shall  be  made  to  exclude  from  office,  serv- 
120  87fi  *"S  on  juries,  and  from  the  right  of  suffrage,  persons  convicted 
of  bribery,  perjury,  forgery,  malfeasance  in  office,  or  other 
high  crimes.  The  privilege  of  free  suffrage  shall  be  supported 
by  laws  regulating  elections  and  prohibiting,  under  adequate 
penalties,  all  undue  influence  thereon  from  power,  bribery, 
tumult,  or  other  improper  practice. 
Const.  1849,  Art.  XI,  Sec.  18. 
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Section  12.  Absence  from  this  state,  on  business  of  the  Ktate 
or  of  the  United  States^  shall  not  atf'ect  the  question  of  residence 
of  any  person. 

Const.  1849,  Art.  XI,  Sec.  19, 

Section  13,  A  plurality  of  the  votes  given  at  any  electioSi 
shall  constitute  a  choice,  where  not  othervrise  directed  iu  this 
constitution 

Constv  1849,  Art.  XI,  Sec.  20. 

Section  14.  The  legislature  shall  provide  by  law  for  the 
maintenance  and  etli<!iency  of  a  state  board  of  health. 

Section  lx>.  Mecbauicft,  material  men,  artisans  and  laborers 
of  every  class,  shall  have  a  lien  upon  the  property  upon  which 
they  have  bestowed  labor  or  furnished  material  for  the  value 
of  such  labor  done  and  material  furnished;  and  the  legislature 
fihall  provide  by  law  lor  the  speedy  and  efficient  enforcement 
of  such  liens. 

This  section  is  not  self-executing,  but  requiies 
legislation.  Spinney  v,  Griffith,  98  Cal,  149.  And 
the  provisions  of  laws  enacted  to  carry  it  into  effect 
must  be  complied  with,  in  order  to  make  the  lien 
effectual.  Where  a  contractor  failed  to  file  his 
contract  with  the  recorder,  the  contract  price  being 
more  than  one  tliousand  dollars,  he  wae  not  entitled 
to  a  lien,    Morris  v,  Wilson,  97  €al.  644. 

The  constitution  has  provided,  as  the  only  means 
which  the  atate  has  for  the  payment  of  its  debts,  the 
exercise  of  the  sovereign  power  of  taxation.  And 
lor  each  poUtical  subdivision  the  rule  is  the  same, 
<Sec  18,  Art,  XI}  and  one  furnishing  labor  or  mate- 
rials to  the  state  knows  to  what  h^e  must  look  for 
payment.  He  becomes  a  creditor  of  a  specific  fund, 
ani  has  no  rights  except  with  respect  to  such  fund^ 
One  cannot  sue  the  state,  unless  expressly  author- 
ized by  the  legislature.  (Sec.  ^,  Art.  XX.)  Under  tlie 
constitution  and  laws  of  the  state,  there  is  no  right  of 
lien  in  favor  of  mechanics  or  others  against  any  pub- 
lic building,  and  no  such  lien  can  be  enforced  against 
«i  public  school  building.  Mayrhoffer  v.  Board  of 
Education,  89  Cah  110. 

14 
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Oommenting  on  Latson  v.  Nelson,  (XI  Pac.  L.  J. 
589.)  Heldf  the  present  constitution  has  not  changed 
the  rule  that  where  a  "valid  contract'*  existed  between 
the  owner  and  contractor,  the  former  could  not  be 
made  liable  to  sub-contractors  beyond  the  amount 
fixed  therein.  The  provision  of  section  1184,  C.  0.  P., 
declaring  that  in  certain  cases  the  sub-contractor, 
laborer  and  material  man  shall  be  deemed  to  have 
contracted  directly  with  the  owner,  and  have  a  valid 
lien  for  labor  and  material,  are  not  unconstitutional. 
(So.  Cal.  Lumber  Oo.  v.  Schmidt,  74  Cal.  625.)  Kel- 
logg v.  Howes,  81  Oal.  170.  To  same  effect  see  D.  H. 
L.  Co.  ».  Gottschallj,  Id,  641. 

The  mechanics' lien  law  (sections  1183  to  1199) 
was  sustained  as  constitutional  in  Quale  v.  Moon,  48 
Cal.  478,  and  Hicks  v.  Murray,  43  Oal.  521.  And  it 
was  not  the  intention  to  repeal  or  abrogate  this  law 
by  the  new  constitution.  Such  law  was  preserved  in 
full  force  and  effect  by  section  1,  article  XXII,  of  this 
constitution.  Germania  B.  &  L.  Association  v.  Wag- 
ner, 61  Oal.  349. 

Section  16.  When  the  term  of  any  officer  or  commissioner 
is  not  provided  for  in  this  constitution,  the  term  of  such  officer 
or  commissioner  may  be  declared  by  law; and,  if  not  so  de- 
clared,  such  officer  or  commissioner  shall  hold  his  position  as 
such  officer  or  commissioner  during  the  pleasure  of  the  author- 
ity mailing  the  appointment;  but  in  no  case  shall  such  term 
exceed  four  years. 

Const.  1849,  Art.  XI,  Sec.  7. 

Where  a  city  onlinauce  provided  that  the  chief  of 
the  fire  departmexit  should  be  appointed  to  hold 
office  one  year  or  until  his  successor  should  be  ap- 
pointed and  qualified,  the  term  of  such  office  not 
being  fixed  by  the  constitution  or  law,  and  the  or- 
ganic act  of  the  city  provided  that  the  trustees  may 
appoint  and  remove  policemen  and  other  subordi- 
nate officers  as  they  may  deem  proper.  Held^  the 
chief  could  be  removed  and  another  appointed  in  his 
stead  within  the  year,  and  it  would  seem  that  the 
city    trustees   could    not  by  ordinance  limit  tlieir 
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right  of  removal.     Higgins  v.  Cole,  100  Cal.  260,  and 
see  People  v,  Edwards,  infra. 

The  provision  that  in  no  case  shall  such  term  ex- 
ceed four  years  does  not  preclude  a  person  from 
holding  over  until  a  successor  is  qualified,  but  merely 
limits  the  term  for  which  a  person  can  be  elected  or 
appointed.  People  v.  Edwards,  93  Cal.  153 ;  citing 
People  V.  Hammond,  66  Cal.  654. 

The  provisions  of  Political  Code  (Sees.  3004  et  seq, ) 
providing  for  a  board  of  health  for  San  Francisco, 
violates  this  provision  in  establishing  the  term  of 
office  as  five  years.  The  members  of  said  board  are 
officers  within  the  meaning  of  section  7,  article  XI, 
constitution,  (constitution  of  1849,  amendment,  1863,) 
and  a  vacancy  occurred  at  the  expiration  of  four 
years  after  the  appointment.  People  t. Terry,  79 
Cal.  105. 

Plaintiff  was  appointed  a  police  officer  of  Sacra- 
mento and  was  dismissed  without  written  charges 
being  presented  against  him  or  a  trial.  Such 
charges  and  trial  were  provided  for  in  the  sixth  sec- 
tion of  the  act  of  March  6,  1872  (Stats,  p.  244),  in- 
corporating the  city  of  Sacramento.  Section  7, 
article  XI,  of  the  constitution  of  1849  was  sub- 
stantially the  same  as  section  16,  article  XX,  of  the 
constitution  of  1879,  In  People  v.  Hill.  7  Cal.  102, 
it  was  said :  ''When  the  time  or  term  of  holding  is 
not  fixed,  the  tenure  of  the  office  is  at  the  pleasure 
of  the  appointing  power.  This  power  of  removal 
cannot  be  taken  away,, except  by  limiting  the  term.'' 
Smith  v.  Brown,  59  Cal.  672,  decided  on  authority  of 
People  !'•  Hill,  supra;  see  also  People  v.  Edwards,  93 
Cal.  153.    (Sec, 7,  Art.  XI,  Const.  1863.) 

The  commissioners  to  manage  the  Tosemite  valley, 
provided  un()6r  the  act  of  April  15,  1880  (Stats,  p. 
205),  and  the  act  of  April  2,  1866  (Stats,  p.  710), 
-were  cheers,  though  it  may  be  admitted  that  one 
may  sometimes  be  (^arg^ed  as  trustee  who  is 
clothed  with  a  power  with  reference  to  real  estate 
where  the  legal  title  is  not  vested  in  him.  Said  com- 
missioners being  officers,  their  terms  of  office  ex- 
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pired  four  years  after  their  appointment.    People  v. 
Ashburner,  55  Cal.  517. 

That  a  school  teacher  elected  by  a  city  board  of 
education  without  any  limitation  as  to  time  or  dura- 
tion of  term  is  entitled  to  hold  the  position  while 
competent  and  faithful,  and  can  only  be  dismissed 
for  violation  of  rules,  incompetencj^  or  the  like,  is 
dissented  to  by  Fox  and  McFarland,  JJ.,  as  con- 
trary to  section  16,  article  XX,  and  to  the  entire  spirit 
of  our  constitution  and  legislation.  (Sees.  161 7y 
1793,  Po).  Code.)  Kennedy  v.  Board  of  Education, 
82  Cal.  493,  466. 

Section  17.  Eight  hours  shall  constitute  a  legal  day's  work 
on  all  public  work. 

Section  18.  No  person  shall,  on  account  of  sex,  be  disqual- 
ified from  entering  upon  or  pursuing  any  lawful  business,  vo- 
cation or  profession. 

A  city  ordinance  making  it  unlawful  to  sell  liquors, 
etc.,  in  any  dance  cellar,  etc.,  where  females  are 
employed  to  wait  on  men,  is  not  unlawful  discrim- 
ination against  persons  on  account  of  sex,  (Separate 
opinions  affirming  and  distinguishing  Ex  parte  Chris- 
tiansen, 85  Cal.  208.)  Ex  parte  Hayes,  98  Oal.  555. 
Ordinance  of  city  of  Stockton  required  a  saloon 
license  of  thirty  dollars  per  quarter,  and  by  another 
section,  for  saloons  or  bars  where  females  are  em- 
ployed as  bar  tender,  solicitor,  waitress,  etc.,  a 
license  of  one  hundred  and  fifty  dollars  per  month. 
Ileldj  the  ordinance  is  a  valid  exercise  of  police 
power.  Commenting  on  opinions  expressed  in  the 
case  of  Maguire,  57  Oal.  610.  Ex  parte  Felchlin,  96 
Cal.  360. 

An  ordinance  of  city  and  county  of  Ifan  Francisco 
which  declared  it  a  misdemeanor  to  employ,  cause  or 
procure  any  female  to  wait  or  in  anyjmanner  attend 
on  any  person  in  any  dance  cellar  or  place  wliere 
liquors  are  used  or  sold,  or  for  any  female  to  attend 
or  wait  upon  persons  in  such  places,  or  for  any  per- 
son owning  or  having  charge  of  such  cellar  or  place 
where  liquors  are  sold  to  suffer  or  permit  any  female 
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to  remain  therein  between  the  hours  of  6  p.  m.  and  6 
A.  M,  (and  excepting  hotels)  is  unconstitutional,  as 
discriminating  against  femcQes  engaging  in  occu- 
pations on  account  of  sex,  the  business  not  being  de- 
clared unlawful.    Matter  of  Maguire,  57  Gal.  604. 

Section  19.    Nothing  in  this  constitution  shall  prevent  the 
legislature  from  providing,  by  law,  for  the  payment  of  the  ex- 


^ ,  ^w.  ^^*  Mu  %/\j  ovx&wrx  ujxvci/or,  and 
Wood  V,  Election  Commissioners, .  Jd  561.  Justices 
of  the  peace  are  judicial  officers  and  are  included  in 
section  10  of  article  XXII.  McGrew  v.  Mayor  of  San 
Jose,  55  Oal.  611. 

The  county  clerk  of  San  Francisco  elected  in  Sep- 
tember 1879,  was  entitled  to  taJte  his  ofice  on  the 
first  Monday  in  December  of  that  year  under  the 
provisions  of  the  * 'consolidation  act."  The  officers 
whose  terms  are  by  this  section  required  to  com- 
mence in  January  succeeding  their  election,  are  not 
the  county  and  municipal  officers  mentioned  in  sec- 
tion 5,  article  XI,  and  whose  terms  the  legislature  is 
expressly  directed  to  fix.      In  re  Stuart,  53  Cal.  745. 

The  section  is  referred  to  in  People  v,  Pendegast, 
96  CaL  291,  to  the  effect  that  state  senators  are  to  be 


CONSTITUTION  1879  220 

pired  four  years  after  their  appointment.    People  v. 
Ash  burner,  55  Cal.  517. 

That  a  school  teacher  elected  by  a  city  board  of 
education  without  any  limitation  as  to  time  or  dura- 
tion of  term  is  entitled  to  hold  the  position  while 
competent  and  faithful,  and  can  only  be  dismissed 
for  violation  of  rules,  incompetencj'^  or  the  Ihke,  is 
dissented  to  by  Fox  and  Mc  Far  land,  JJ.,  as  con- 
trary to  section  16,  article  XX,  and  to  the  entire  spirit 


!-i_ii —         /a tofr 


Hennin^'s  Const.  (2nd  ed.)  p.  417. 

Section  17.  The  time  of  service  of  all  laborers 
or  workmen  or  mechanics  employed  upon  any  pub- 
lic works  of  the  state  of  California,  or  of  any  county, 
city  and  county,  city,  to^n,  district,  township,  or 
any  other  political  subdivision  thereof,  whether 
said  work  is  done  by  contract  or  otherwise,  shall  be 
limited  and  restricted  to  eight  hours  in  an^  one 
calendar  day,  except  in  cases  of  extraordinary 
emergency  caused  by  fire,  flood,  or  danger  to  life 
and  property,  or  except  to  work  upon  public,  mili- 
tary, or  naval  works  or  defenses  in  time  of  war,  and 
the  legislature  shall  provide  by  law  that  a  stipula- 
tion to  this  effect  bhall  be  Incorporated  in  all  oon- 
tracts  for  public  work  and  prescribe  proper  penal- 
ties for  the  speedy  and  efficient  enforcement  of  said 
law.     [Amendment  adopted  November  4i  190%.'] 

ployed  as  bar  tender,  solicitor,  waitress,  etc.,  a 
license  of  one  hundred  and  fifty  dollars  per  month. 
Held,  the  ordinance  is  a  valid  exercise  of  police 
power.  Commenting  on  opinions  expressed  in  the 
case  of  Maguire,  57  Cal.  610.  Ex  parte  Felchlin,  96 
Cal.  360. 

An  ordinance  of  city  and  county  of  San  Francisco 
which  declared  it  a  misdemeanor  to  employ,  cause  or 
procure  any  female  to  wait  or  in  any|manner  attend 
on  any  person  in  any  dance  cellar  or  place  Where 
liquors  are  used  or  sold,  or  for  any  female  to  attend 
or  wait  upon  persons  in  such  places,  or  for  any  per- 
son owning  or  having  charge  of  such  cellar  or  place 
where  liquors  are  sold  to  suffer  or  permit  any  female 
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to  remain  therein  between  the  hours  of  6  p.  m.  and  6 
A.  M,  (and  excepting  hotels)  is  unconstitutional,  as 
discriminating  against  females  engaging  in  occu- 
pations on  account  of  sex,  the  business  not  being  de- 
clared unlawful.    Matter  of  Maguire,  57  Cal.  604. 

Section  19.  Nothing  in  this  constitution  shall  prevent  the 
legislature  from  providing,  by  law,  for  the  payment  of  the  ex- 
penses of  the  convention  framing  this  constitution,  including 
the  per  diem  of  the  delegates  for  the  full  term  thereof. 

Section  20.  Elections  of  the  officers  provided  for  by  this 
constitutiou,  except  at  the  election  in  the  year  eighteen  hun- 
dred and  seventy-nine,  shall  be  held  on  the  even  numbered 
years  next  before  the  expiration  of  their  respective  terms 
The  terms  of  such  officers  shall  commence  on  the  first  Monday 
after  the  first  day  of  January  next  following  their  election. 

Const.  1849,  Art.  IV,  Sec.  39,  and  Schedule  Sec.  8. 

Term  of  office  of  Superior  Judge  commences  on 
first  Monday  after  first  of  January  next  following 
his  election.  Bank  of  Merced  v.  Rosenthal,  99  Cal. 
39.  Affirming  same  case,  31  Pac.  Rep.  849.  Justices  of 
the  peace  were  officers  to  be  elected  in  1879,  and  af- 
terwards on  even  numbered  years,  and  their  term  of 
office  was  shortened  one  year  by  section  10  article 
XXII,  People  v.  Ransom,  58  Cal.  560,  and  see 
People  V,  Harvey,  Id,  337  as  to  school  director,  and 
Wood  t'.  Election  Commissioners,  .7d  561.  Justices 
of  the  peace  are  judicial  officers  and  are  included  in 
section  10  of  article  XXII.  McGrew  v.  Mayor  of  San 
Jose,  55  Cal.  611. 

The  county  clerk  of  San  Francisco  elected  in  Sep- 
tember 1879,  was  entitled  to  take  his  office  on  the 
first  Mondsiy  in  December  of  that  year  under  the 
provisions  of  the  * 'consolidation  act,"  The  Officers 
whose  terms  are  by  this  section  required  to  com- 
mence in  January  succeeding  their  election,  are  not 
the  county  and  municipal  officers  mentioned  in  sec- 
tion 5,  article  XI,  and  whose  terms  the  legislature  is 
expressly  directed  to  fix.      In  re  Stuart,  53  Cal.  745, 

The  section  is  referred  to  in  People  v.  Pendegast, 
96  Cal,  291,  to  the  effect  that  state  senators  are  to  be 
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elected  in  even  numbered  years,  from  the  odd  num- 
bered districts  in  1892,  and  from  even  numbered  dis- 
tricts in  1894.    (Stats.  1891,  p.  71,  Sec.  4.) 

ARTICLE  XXI. 

BOUNDARY. 

Sbction  1.  The  boundary  of  the  state  of  California  shall  be 
as  follows:  Commencing  at  the  point  of  intersection  of  the 
forty-second  degree  of  north  latitude  with  the  one  hundred 
and  twentieth  degree  of  longitude  west  from  Greenwich,  and 
running  south  on  the  line  of  said  one  hundred  and  twentieth 
degree  of  west  longitude  until  it  Intersects  the  thirty-ninth 
degree  of  north  latitude;  thence  running  in  a  straight  line,  in 
a  southeasterly  direction,  to  the  rirer  Colorado,  at  a  point 
where  it  interfCCtB  the  thirty-fifth  degree  of  north  latitu<1e; 
thence  down  the  middle  of  the  channel  of  said  river  to  the 
boundary  line  between  the  United  States  and  Mexico,  as  estab- 
lished by  the  treaty  of  May  thirtieth,  one  thousand  eight  hun- 
dred and  forty-eight;  thence  running  west  and  along  said 
boundary  line  to  the  Pacific  ocean,  and  extending  therein 
three  English  miles;  thence  running  in  a  northwesterly  direc. 
tion,  and  following  the  direction  of  the  Pacific  coast  to  the 
forty Hsecond  degree  of  north  latitude;  thence  on  the  line  of 
said  forty-second  degree  of  north  latitude  to  the  place  of  be- 
ginning. Also,  Including  all  the  islands,  harbors  and  bays 
along  and  adjacent  to  the  coast. 

Const.  1849,  Art.  XII,  Sec.  1. 

ARTICLE  XXII. 

SCHEDULE. 

That  no  Inconvenience  may  arise  from  the  alterations  and 
amendments  in  the  constitution  of  this  state,  and  to  carry 
the  same  into  complete  effect,  it  is  hereby  ordained  and  de- 
clared: 
I  119  428  Section  1.  That  all  laws  in  force  at  the  adoption  of  thfa 
111  65i  constitution,  not  inconsistent  therewith,  shall  remain  in  full 
force  and  eflfect  until  altered  or  repealed  by  the  legislature; 
and  all  rights,  actions,  prosecutions,  claims  and  contracts  of 
the  state,  counties,  individuals,  or  bodies  corporate,  not  in- 
consistent therewith,  shall  continue  to  be  as  valid  as  if  this 
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cooctitation  bad  not  been  adopted.  Tbe  provisions  of  all  laws 
whicb  are  inconsistent  with  tbis  constitution  aball  ceaae  upon 
the  adoption  thereof,  except  that  all  laws  which  are  iucon- 
Bisient  with  such  provisions  of  this  constitution  as  require 
legislation  to  enforce  them,  shall  remain  in  full  force  until 
the  iirst  day  of  July,  eighteen  hundred  and  eighty,  unless 
sooner  altered  or  repenled  by  the  legislature. 

Const.  1849,  Schedule  Arts.  1,  3. 

The  act  of  the  legislature  1871-2,  (Stats,  p.  533) 
requiring  plaintiffs  in  actions  for  slander  to  file  an 
undertaking  with  sureties,  was  not  repealed  by  the 
constitution  of  1879.  Smith  v.  McDermot,  93  OaK 
421. 

The  effect  of  this  section  was,  by  a  single  compre- 
hensive provision,  to  preserve  and  adopt  for  the 
courts  created  by  the  new  constitution  >he  statutory 
procedure  that  was  then  existing  with  reference  to 
the  courts  which  were  by  that  instrument  abolished, 
and  to  authorize  that  procedure  in  all  rights  of  action 
that  were  to  be  determined  under  the  new  constitu- 
tion.   Wickersham  v.  Brittan,  93Cal.  34,  40. 

The  act  of  March  25, 1874,  (Stats,  p.  614)  defining 
powers  and  duties  of  board  of  education  of  Nevada 
school  district,  was  valid  when  enacted,  there  being 
then  no  prohibition  against  special  or  local  laws, 
and  was  not  repealed  by  the  constitution  of  1879. 
Nevada  School  District  v.  Shoecraft,  88  Oal.  372. 

The  act  of  March  29, 1870,  (Stats,  p.  438)  relating 
to  fees  of  county  and  township  officers,  did  not  cease 
to  be  operative  on  July  1,  1880,  and  the  county  re- 
corder of  San  Luis  Obispo  county,  whose  term  ex- 
pired Januarjj  1,  1885,  was  entitled  to  receive  the 
fees  provided  in  that  act  during  his  term.  San  Luis 
Obispo  Co.  v.  Darke,  76  Cal.  92. 

The  adoption  of  this  constitution  did  not  propria 
vigore  repeal  or  displace  all  the  statutes  of  the  state 
theretofore  in  force.  It  repealed  some  of  them  and 
saved  others,  and  it  points  out,  in  its  own  terms,  the 
effect  which  its  adoption  should  have  upon  existing 
statutes.  The  county  clerk  of  San  Francisco,  elected 
in  September,  1879,  was  entitled  to  take  his  office 
on  the  first  Monday  in  December,  1879,  in  accordance 
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with  the  provisions  of  the  "consolidation  act*'  of 
said  city  and  county.    In  re  Stuart,  53  Oal.  746. 

This  section  is  referred  to  in  dissenting  opinion  of 
McKinstry,  J.,  in  Donahue  v.  Graham,  61  Cal.  279; 
S.  V.  W.  W.  V.  San  Francisco,  61  Cal.  3,  where  it  was 
held  that  the  act  of  1858,  establishing  a  commission 
to  fix  water  rates  in  San  Francisco,  was  superseded 
by  section  1 ,  article  XIV,  and  in  Barnhart  v.  Ful- 
kerth,  59  Cal.  130,  where  it  was  held  that  a  motion 
for  ekangre  of  venue  should  have  been  granted  in 
accordance  with  the  law  at  the  time  it  was  made ; 
and  in  matter  of  Maguire,  57  Oal.  604,  where  it  is 
held  that  section  18,  article  XX  annulled  section  306, 
Penal  Code,  and  ordinance  of  San  Francisco  against 
employment  of  females  in  drinking  places,  and  in 
Ewing  r.  Or^ville  M.  Co.,  56  Cal.  649,  where  it  is 
held  that  section  11,  article  XII  repealed  section 
359,  C.  C.  relating:  to  corporations;  and  in  McDonald 
V,  Patterson,  54  Oal.  247. 

It  was  competent  for  the  legislature,  prior  to  1879, 
to  prescribe  tiie  form  of  complaint  to  be  used  in  an 
action  for  the  collection  of  delinquent  city  taxes,  and 
the  charter  of  the  cnty  of  Stockton,  of  1872,  prescrib- 
ing such  form,  is  not  obnoxious  to  anything  contained 
in  section  6,  article  XI,  of  constitution  of  1879,  and 
remained  in  force.  Oity  of  Stockton  v,  Ins.  Co.,  73 
Cal.  621. 

The  provisions  of  section  13,  article  XI,  of  this  con- 
stitution are  prospective,  and  refer  to  the  legislature 
created  by  this  instrument.  The  act  of  March  25, 
1872,  (Stats,  p.  546)  creating  a  board  of  commission- 
ers of  the  funded  debt  of  Sacramento,  and  requiring 
the  trustees  of  the  city,  in  levying  a  special  tax,  to  be 
governed  by  the  written  request  of  the  commission- 
ers, is  nol.  inconsistent  with  this  constitution,  and 
was  not  repealed  by  it.  Commissioners  v.  Trustees, 
71  Oal.  310. 

The  act  of  March  30,  1874,  (Stats,  p.  911)  providing 
for  the  punishment  of  misconduct  in  office,  and 
vesting  jurisdiction  to  try  such  offense  in  the  district 
court  became  inoperative  on  the  1st  Julv,  1880,  when 
said  courts  went  out  of  existence.    Waiving  this, said 
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act  was  repealed  by  section  184  of  county  government 
act  of  1883.  (Stats,  p.  299.)  Fraser  v.  Alexander,  75 
Oal.  147. 

By  the  act  of  March  30,  1878,  (Stats,  p.  645)  the 
mayor  and  council  of  Los  Angeles  were  authorized  to 
provide  by  ordinance  for  the  licensing,  regulating, 
suppressing,  etc.,  of  hawkers,  peddlers,  etc.;  to  fix 
amount  of  license  tax  and  enforce  payment.  Neither 
said  statute  nor  an  ordinance  passed  in  pursuance  of 
it  were  abrogated  by  the  constitution.  Ux  parte  Ah 
Toy,  57  Oal.  92. 

The  law  existing  when  this  constitution  went  into 
effect,  regulating  salary  of  clerk  of  Supreme  Court, 
was  not  inconsistent  with  the  constitution,  and  was 
not  repealed  by  it.  The  same  law  exists  against  in- 
creasing or  diminishing  the  salary  of  the  incumbent 
as  will  exist  against  increasing  or  diminishing  the 
salary  of  his  successor  during  his  incumbency.  (Sec. 
14,  Art.  VI,  constitution.)  The  letrislature  by  the 
amendment  of  1881  to  section  755,  Political  Code,  did 
not  decrease  the  salary  of  the  incumbent.  Gross  v, 
Kentield,  57  Cal.  627. 

The  street  law  of  San  Francisco,  of  1872,  which 
did  not  require  an  assessment  to  be  levied  and  col- 
lected prior  to  the  contract  for  doing  the  work,  was 
repealed  by  section  19,  article  XI.  And  when  that 
section  was  amended,  the  former  law  was  not  thereby 
revived,  but  said  work  must  be  done  under  the  gen- 
eral law  of  1885.  Thomason  i\  Ruggles,  69  Cal.  465, 
But  see  dissenting  opinions  in  same  case. 

It  seems  that  the  act  of  April  24,  J  862,  (Stats,  p. 
341)  amending  the  charter  of  Oakland,  and  author- 
izing that  city  by  ordinance  to  require  a  license  to  be 
procured  by  every  person  who  at  a  fixed  place  of 
business  sells  any  goods,  wares  or  merchandise,  and 
affix  a  penalty  for  a  refusal  to  procure  the  same,  was 
not  repealed  by  the  constitution.  Ex  parte  Mount, 
66  Oal.  448. 

The  act  of  April  1,  1877,  (Stats,  p.  953)  in  relation 
to  the  house  of  correction  in  San  Francisco  is  not 
repealed  by  constitution  of  1879,  and  it  is  applicable 
to  the  Superior  Courts.    Ex  parte  Flood,  64  Cal.  251. 
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It  was  not  the  intention  of  the  constitution  to  re^ 
peal  sections  1183  to  1190,  0^  0.  P.,  concerning  liens 
of  mechanics,  and  such  law  is  continued. in  force. 
Germania  B.  &  L.  Asso.  v.  Wagner,  61  Cal.  349.  See 
Latson  t\  Nelson,  XI  Pac.  L.  J.  589. 

The  license  tax  for  selling  merchandise  at  a  fixed 
place  of  business,  provided  for  by  section  3360  Polit- 
ical Oode,  prior  to  the  present  constitution,  was  a 
tax  prohibited  by  section  12,  article  XI,  and  section 
3360  became  inoperative  upon  the  adoption  of  the 
corstitution.  McKee  dissenting.  People  v,  Martin, 
60  Gal.  153. 

The  act  of  March  27,  1878,  (Stats,  p.  574)  to  regu- 
late fees  and  salaries  in  Los  Aneeles  county, 
provided  that  certain  officers  of  the  county 
should  receive  salaries  for  their  compensation,  and 
that  all  fees  collected  should  be  paid  into  the  county 
treasury,  but  this  provision  of  the  act  should  not  af- 
fect the  then  incumbents  of  said,  offices.  HeM,  that 
the  act  was  a  perfect  law  and  was  in  force  at  the 
adoption  of  the  constitution — the  proviso  that  it 
should  not  affect  certain  persons  then  in  office  related 
only  to  a  status,  but  did  not  postpone  the  taking  effect 
of  the  act  itself.  (This  case  is  to  be  distinguished 
from  Speegle  v.  Joy,  60  Oal.  278;  Whiting  v.  Hag- 
gard, Id,  513,  and  Peachy  t;.  Supervisors,  59  Cal.  548, 
m  which  cases  the  acts  referred  to  were  not  to  take 
effect  until  a  date  subsequent,  to  the  date  of  the  tak- 
ing effect  of  this  constitution.)  County  of  Los  An- 
geles V.  Lamb,  61  Cal.  196. 

An  act  passed  March  26,  1878,  (Stats,  p.  547)  in  re- 
lation to  certain  officers  in  Plumas  county,  portions 
of  which  act  were,  by  its  terms,  not  to  teJLe  effect 
until  March,  1880,  never  did  take  effect  as  to  such 
portions.  A  law  which  could  not  take  effect  until 
after  the  adoption  of  the  constitution,  necessarily 
was  not  in  effect  at  its  adoption.  People  v.  Whit- 
ing, 64  Cal.  67.  To  same  effect  see  Speegle  v.  Joy, 
60  Oal.  278;  Peachy  v.  Supervisors,  59  Cal.  548. 

Section  1552,  Political  Code,  relative  to  salary  of 
county  superintendent  of  schools,  was  a  general 
statutory  provision  when  the  constitution  went  into 
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effect,  and  the  special  act  of  March  9,  1878,  (Stats,  p. 
204)  relative  to  salary  of  such  office  in  Calaveras 
county,  and  which  by  its  own  terms  was  not  to  go 
into  effect  until  March,  1880,  never  did  ^o  into  effect 
because  of  the  adoption  of  the  constitution.  Peachy 
V.  Supervisors,  59  Gal.  648. 

Sectiok  2.  That  all  recognizances,  obligatloDs,  and  all 
other  instruments  entered  into  or  executed  before  the  adop- 
tion of  this  constitution,  to  this  state,  or  to  any  subdivision 
thereof,  or  any  municipality  therein,  and  all  fines,  taxes,  pen- 
alties and  forfeitures  due  or  owing  to  this  state,  or  any  sub- 
division or  municipality  thereof,  and  all  writs,  prosecutions, 
actions  and  causes  of  action,  except  as  Jierein  otherwise  pro- 
vided, shall  continue  and  remain  unaffected  by  the  adoption 
of  this  constitution.  All  indictments  or  Informations  which 
shall  have  been  found,  or  may  hereafter  be  found,  for  any 
crime  or  offense  committed  before  this  constitution  takes 
effect,  may  be  proceeded  upon  as  if  no  change  had  taken  place, 
except  as  otherwise  provided  in  this  constitution. 

Beciion  3.  All  courts  now  existing,  save  justices'  and  police 
courts,  are  hereby  abolished;  and  all  records,  books,  papers 
and  proceedings  irom  such  courts,  as  are  abolished  by  this  con- 
stitution, shall  be  transferred  on  the  first  day  of  January, 
eighteen  hundred  and  eighty,  to  the  courts  provided  for  in  this 
constitution;  and  the  courts  to  which  the  same  are  thus  trans- 
ferred shall  have  the  same  power  and  jurisdiction  over  them 
as  it  they  had  been  in  the  first  instance  commenced,  filed  or 
lodged  therein. 

The  Superior  Court  of  city  and  county  of  San 
Francisco  is  the  constitutional  successor  of  the 
municipal  criminal  court.  Ex  parte  Lizzie  Williams, 
87  Cal.  78. 

An  action  hrought  in  the  District  Court  in  San 
Francisco,  prior  to  adoption  of  this  constitution,  to 
foreclose  a  mortgage  on  lands  in  Fresno  county,  was 
succeeded  to  by  the  {Superior  Court  in  and  for  San 
Francisco,  and  its  decree  of  foreclosure  was  valid. 
The  provision  of  the  present  constitution,  requiring 
such  actions  to  be  brought  in  the  county  where  the 
land  affected  thereby  is  situated,  is  prospective. 
Watt  V.  Wright,  66  Cal.  202. 
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The  Superior  Court  of  San  Francisco  succeeded  to 
an  action  pending  in  the  District  Court  of  San  Fran- 
cisco at  the  time  of  the  adoption  of  this  constitution, 
although  the  action  was  for  recovery  of  possession  of 
land  situate  in  Sonoma  county.  Prior  to  the  adop- 
tion of  this  constitution  said  action  was  properly 
commenced  in  said  District  Court.  ^  Gurnee  v.  Supe- 
rior Court,  58  Cal.  88;  approved  in  S.  F.  Sav.  U.  v» 
Abbott,  59  Cal.  400. 

At  the  time  the  constitution  went  into  effect,  Jan- 
uary 1,  1880,  an  appeal  from  city  criminal  court  was 
pending  in  the  County  Court.  The  Superior  Court 
afterwards  affirmed  the  judgment  and  issued  its 
bench  warrant  for  the  arrest  of  the  defendant.  Heldf 
the  court  had  power  to  issue  the  warrant  for  arrest. 
Ex  parte  Toland,  54  Cal.  344. 

Justices  courts  were  not  abolished  but  expressly 
continued  by  the  constitution.  At  the  election  in 
1879  one  Topham  was  elected  justice  of  the  peace  but 
did  not  qualify.  The  incumbent  remained  in  office, 
and  was  himself  elected  at  the  following  election  in 
1882,  but  he  also  failed  to  qualify  after  this  election. 
A  vacancy  existed  under  these  circumstances,  which 
could  have  been  filled  by  the  supervisors  by  appoint- 
ment, but  the  fact  that  the  jurisdiction  of  such  courts 
had  been  enlarged,  nor  the  fact  that  the  supervisors 
had  provided  for  tlie  election  of  but  one  justice  where 
there  had  formerly  been  two,  did  not  affect  the  mat- 
ter. French  v,  Santa  Clara  County,  69  Cal.  519,  and 
In  re  Guerrero,  69  Cal.  99. 

An  action  to  abate  a  nuisance  being  a  suit  in 
equity,  such  suit  pending  in  the  District  Court  at  the 
time  of  the  adoption  of  this  constitution  was  trans- 
ferred to  the  Superior  Court.  Learned  v,  Caetle,  67 
Cal.  41. 

It  seems  that  misconduct  of  a  county  officer  com- 
mitted subsequent  to  taking  effect  of  this  constitu- 
tion, and  which  misconduct  would  have  been  triable 
in  the  District  Court  under  the  act  of  March  30,  1874, 
(Stats,  p.  911)  cannot  be  tried  in  the  Superior  Court, 
said  act  not  having  been  amended  so  as  to  vest  the 
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Superior    Court  with    such  jurisdiction.    Fraser  *< 
Alexander,  75  Cal.  147. 

The  superior  judges  succeeded  to  the  duty  of 
county  judges  in  the  matter  of  attending  to  the  draw- 
ing of  jurors,  under  section  215  O.  C«  P.  Said  sec- 
tion is  not  inconsistent  with  tlie  present  constitution 
except  that  it  names  county  judges,  and  with  this 
exception  it  remained  in  force.  People  v*  Gallagher, 
55  Gal.  462.  And  Superior  Court  as  successor  of 
District  Court  can  make  an  order  to  carry  into  exe- 
cution a  sentence  o!  death  imposed  by  the  latter. 
People  V.  Colby,  54  Cal.  184. 

That  all  the  courts  except  justice  and  i>olice  were 
aholished  and  all  papers,  etc.,  transferred  to  Supe- 
rior Courts.    Ex  parte  Flood,  64  Cal.  251. 

This  section  is  referred  to  in  dissenting  opinion  of 
Thornton  J.,  in  Cummings  v,  Conlan,  66  Dal.  406,  as 
to  settlement  of  statement  on  motion  for  new  trial. 
That  the  word  "found"  in  connection  with  informa- 
tions means  *^filed"  in  dissenting  opinion  of  Sharp- 
stein,  J.  in  People  v.  Campbell,  59  Cal.  254.  And  in 
Cal.  F.  &  M.  S.  Co.  V.  S.  F.,  60  Cal.  307,  to  the  effect  that 
the  Superior  courts  had  jurisdiction  of  appeals  from 
justices  courts  without  any  new  legislation  under  the 
new  constitution.  Shay  v.  Superior  Court,  57  Cal. 
541,  and  Ex  parte  Tola'nd,  54  Cal.  344.  And  suc- 
ceeded to  jurisdiction  of  cases  pending  in  County 
Court.  Gurnee  v.  Superior  Court,  58  Cal.  90.  And 
to  drawing  jury  list.  People  v.  Gallagher,  55  Cal. 
462.  And  to  make  ah  order  carrying  into  execution 
a  death  warrant.    People  v.  Colby,  54  Cal.  184. 

Section  4.  The  Buperintendent  of  printing  of  the  state  of 
Californiashall,  at  least  thirty  days  before  the  first  Wednes- 
day in  May  ^  A.  D.  eighteen  hundred  and  seventy- nine,  cause 
to  be  printed  at  the  state  printing  oflBce,  in  pamphlet  form, 
simply  stitched,  as  many  copies  of  this  constitution  as  there 
are  registered  voters  in  this  state,  and  mall  one  copy  thereof 
to  the  postofRce  address  of  each  registered  voter;  provided, 
any  copies  not  called  for  ten  days  after  reaching  their  de- 
livery office,  shall  be  subject  to  general  distribution  by  the 
Beveral  postmasters  of  the  slate.    The  governor  shall  issue  his 
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»roclamatiou,  giving  notice  of  the  election  for  the  adoption  or 
ejection  of  this  constitution,  at  least  thirty  days  before  the 
a^d  first  Wednesday  of  May,  eighteen  hundred  and  seventy- 
Line,  and  the  boards  of  supervisors  of  the  several  counties 
hall  cause  said  proclamation  to  be  made  public  in  their  res- 
tective  counties,  and  general  notice  of  said  election  to  be 
iven  at  least  fifteen  days  next  before  said  election. 


s 


Section  5.  The  superintendent  of  printing  of  the.  state  of 
'ralifornia  shall,  at  least  twenty  days  before  said  election, 
au«e  to  be  printed  and  delivered  to  the  clerk  of  each  couuty 
D  this  state  five  times  the  number  of  properly  prepared  ballots 
or  said  election  that  there  are  voters  in  said  respective  coun- 
les,  with  the  words  printed  thereon:  "For  the  new  eonstitu- 
iou."  He  shall  likewise  cause  to  be  so  printed  and  delivered 
0  said  clerks  five  times  the  number  of  properly  prepared  bai- 
ots  fcr  said  election  that  there  are  voters  in  said  respective 
ounties,  with  the  words  printed  thereon:  "Against  the  new 
onstitutlon. "  The  secretary  of  state  is  hereby  authorized  and 
equired  to  furnish  the  superintendent  of  state  printing  a  suf- 
icieut  quantity  of  legal  ballot  paper,  now  on  hand,  to  carry 
tut  the  provisions  of  this  section. 


Section  6.  The  clerks  of  the  several  counties  in  the  state 
hall,  at  least  five  days  before  said  election,  cause  to  be  deliv- 
red  to  the  inspectors  of  elections,  at  each  election  precinct  or 
oiling  place  in  their  respective  counties,  suitable  registexs, 
oil-books,  forms  of  return,  and  an  equal  number  of  the  afore- 
Eiid  ballots,  which  number,  in  the  aggregate,  must  be  ten 
imes  greater  than  the  number  of  voters  in  the  sal  I  election 
rccincts  or  polling  places.  The  returns  of  the  number  of 
otes  cast  at  the  presidential  election  in  the  year  eighteen 
undred  and  seventy-six  shall  serve  as  a  basis  of  calculation 
or  this  and  the  preceding  section :  provided,  that  the  duties 
a  this  and  the  preceding  section  imposed  upon  the  clerk  of 
be  respective  counties  shall,  in  the  city  and  county  of  San 
'rancisco,  be  performed  by  the  registrar  of  voters  for  said  city 
nd  county. 

Section  7.    Every  citizen  of  the  United  States,  entitled  by 
iw  to  vote  for  membMs  of  the  assembly  in  this  state,  shall  be 
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entitled  to  vote  for  the  adoption  or  rejection  of  thig  constitu- 
tion. 

Const.  1849,  Schedule,  Sec.  5. 

.  Skction  8.  TheoiBcers  of  the  several  counties  of  this  state 
wbose  duty  it  is,  under  the  law,  to  receive  and  canvass  the  re- 
turns from  the  several  precincts  of  their  respective  counties,  as 
well  as  of  the  city  and  county  of  8an  Francisco,  shall  meet  at 
the  usual  places  of  meeting  for  such  purposes,  on  the  first  Mon- 
day after  said  election.  If,  at  the  time  of  meetiug,  the  returns 
from  each  precinct  in  the  county  in  which  the  polls  were 
opened  have  been  received,  the  board  must  then  and  there 
proceed  to  canvass  the  returns;  but  if  all  the  returns  have  not 
been  received,  the  canvass  must  be  postponed  from  time  to 
time  until  all  the  returns  are  received,  or  until  the  second 
Monday  after  said  election,  when  they  shall  proceed  to  make 
out  returns  of  the  voies  cast  for  and  against  the  new  constitu- 
tion; and  the  proceedings  of  said  boards  shall  be  the  same  as 
those  prescribed  for  like  boards  in  the  case  of  an  election  for 
governor.  Upon  the  completion  of  said  canvass  and  returns, 
the  said  board  shall  immediately  certify  the  same,  in  the  usual 
form,  to  the  governor  of  the  state  of  California. 

Section  9.  The  governor  of  the  state  of  California  shall,  as 
soon  as  the  returns  of  said  election  shall  be  received  by  him,  or 
within  thirty  days  after  said  election,  in  the  presence  and  with 
the  absistance  of  the  controller,  treasurer  and  secretary  of  state, 
open  and  compute  all  the  returns  received  of  votes  cast  for 
and  against  the  new  constitution.  If,  by  such  examination 
and  computation,  it  is  ascertained  that  a  majority  of  the  whole 
number  of  votes  cast  at  such  election  is  in  favor  of  such  new 
constitution,  the  executive  of  this  state  shall,  by  his  proclama- 
tion, declare  such  new  constitution  to  be  the  constitution  of 
the  state  of  California,  and  that  It  shall  take  effect  and  be  in 
force  on  the  days  hereinafter  specitied. 

Const.  1849,  Schedule,  Sec.  6. 

Bbction  10.  In  order  that  future  elections  in  this  state  shall 
conform  to  the  requirements  of  this  constitution,  the  terms  of 
all  officers  elected  at  the  first  election  under  the  same  shall  be, 
respeetively,  one  year  shorter  than  the  terms  as  fixed  by  law  or 
by  this  constitution;  and  the  -  successors  of  all  such  officers 


CONSTITUTION  1879  232 

shall  be  elected  at  the  last  election  before  the  expiration  of  ttie 
terms  as  in  this  section  provided.  The  first  oflBcers  choseu 
after  the  adoption  of  this. constitution,  shall  be  elected  at  the 
time  and  In  the  manner  tiovv  provided  by  law.  Judicial  offi» 
cers  and  the  superintendent  of  public  instruction  shall  b3 
elected  at  the  time  and  in  the  manner  that  sttite  officers  are 
elected. 

A  police  judge  is  a  judicial  officer,  but  he  is  also  a 
municipal  officer,  and  is  not  included  in  this  section* 
People  V.  Henry,  62  Oal.  557. 

Justices  of  the  peace  are  judicial  officers,  and  to,l?e 
elected  in  1879,  and  afterwards  in  even  numbered 
years,  as  provided  in  section  20,  article  XX»  People 
V,  Ransom,  58  CaU  560.  See  also  McGrew  v.  Mayor, 
etc.,55Cal.  611. 

The  municipal  officers  other  than  judicial,  of  the 
city  and  county  of  San  Francisco  were  to  be  elected 
as  provided  in  the  consolidation  act  of  1866,  aa 
amended  by  act  of  March  80,  1872,  (Stats,  p.  729)  and 
are  not  among  the  officers  included  in  section  20,  ar* 
tide  XX,  of  this  constitution.  (Sees.  5,  7, 8,  Art.  XI,) 
Desmond  v,  Dunn,  55  Oal.  242. 

A  school  director  was  not  to  be  elected  in  said  city 
in*1880.  (Citing  Barton  v.  Kalloch,  66 Gal.  95;)  People 
V.  Ransom,  supra. 

A  county  clerk  of  San  Francisco,  elected  in  Sep- 
tember, 1879,  was  entitled  to  take  his  office  in  Decem- 
ber of  same  vear,  under  the  consolidation  act.  In  re 
Stuart,  53  Cal.  745. 

See  cases  collected  under  section  9,  article  XI,  and 
Gross  V,  Kenlield,  57  Cal.  626;  Treadwell  v.  Yolo 
County,  62  Cal.  563. 

Section  U.  All  laws  relative  to  the  present  judicial  systeni 
of  the  state  shall  be  applicable  tn  the  judicial  system  created, 
by  this  constitutiGli  until  changed  by  legislation. 

The  fee  bill  of  1876,  (Stats,  p.  586)  applicable  to 
the  county  of  San  Diego,  so  far  as  it  provided  for 
fees  to  be  paid  to  clerk  of  District  Court,  and  deposit 
to  be  made  with  him  at  the  commencement  of  eacii 
suit,  was  a  law  relating  to  the  judicial  svstem  of  the 
state,  and  was  kept  in  force  and  made  applicable,  by 
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the  constitution  of  1879,  to  the  courts  organized 
thereunder.  (Sec.  1,  Art.  XXII.)  The  act  of  March 
16, 1889,  (Stats,  p.  232)  amending  the  county  govern- 
ment act  of  1885,  fixed  the  salary  of  county  clerks 
and  other  officers,  but  as  to  counties  of  thirtv-first 
class,  made  no  provision  as  to  the  fees  to  be  col- 
lected, and  did  not  provide  for  a  deposit  to  be  made 
to  cover  fees.  Under  the  former  act  (1876)  the  clerk- 
was  authorized  to  require  a  deposit  of  not  more  than 
ten  dollars  from  plaintiff  and  three  dollars  from  de- 
fendant, and  to  return  to  the  parties  any  excess  of 
fees  remaining  at  termination  of  the  action.  There 
was  no  law  requiring  him  to  turn  such  moneys  into 
the  county  treasury.  It  is  not  due  the  county  but  is 
due  the  litigants,  respectively.  The  People  v,  Ham- 
ilton.    Opinion  filed  August  2,  1894. 

The  act  of  March  1,  1878,  (Stats,  p.  881)  vesting  in 
the  District  Court  the  power  of  appointing  police 
conunissioners  in  San  Francisco,  did  not  thereby 
vest  a  judicial  power,  and  such  power  did  not  de- 
volve upon  the  judges  of  the  Superior  Court,  and 
the  act  was  not  continued  in  force  by  this  constitu- 
tion.    Heinlen  v,  Sullivan,  64  Oal.  378. 

The  act  of  April  1,  1877,  (Stats,  p.  953)  in  relation 
to  the  house  of  correction  in  San  Francisco,  was  not 
repealed  by  this  constitution,  and  its  provisions  are 
applicable  to  the  Superior  Courts,  jfea;  parU  Flood, 
64  Cal.  251, 

Upon  organization  of  Superior  Court  the  judicial 
system  prevailing  under  the  former  constitution  be- 
came so  far  vested  in  the  new  court,  that  it  had 
power  to  fix  and  order  the  compensation  of  its  sten- 
ographer.   Ex  parte  Reis,  64  Cal.  233. 

And  such  new  court  has  power  to  enquire  into  any 
election  held  by  any  corporate  body  pursuant  to  sec- 
tions 312,  315,  C.  C.  The  corporate  body  is  the  cor- 
poration itself,  not  the  board  of  directors.  Wicker- 
sham  V.  Brittain,  93  Cal,  34,  40. 

The  clerk  of  the  Superior  Court  had  the  same 
power  to  issue  execution  (without  previous  order  of 
the  court)  as  had  the  clerk  of  the  former  District 
Court.    Dorn  v.  Howe,  59  Cal.  129. 

15 
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The  law  existing  as  to  chang^e  of  venue  (Sec.  170 
C.  0.  P.)  existing  at  the  time  the  motion  was  made, 
should  be  pursued.  Barnhart  v.  Fulkerth,  59  Cal. 
130. 

This  section,  so  far  as  relates  to  the  election  and 
commencement  of  terms  of  ofice,  went  into  effect 
July  4, 1879.  Gross  v.  Kenfield,  57  Oal.  626;  Barton 
V.  Kalloch,  56  Cal.  99. 

Section  12.  This  constitution  sha]!  take  effect  and  be  in 
force  on  and  after  the  fourth  day  of  July,  eighteen  hundred 
and  seventy-niue,  at  twelve  o'clock  meridian,  so  far  as  the 
same  relates  to  the  election  of  all  officers,  the  commencement 
of  their  terms  of  otiice,  and  the  meeting  of  the  legislature.  In 
all  other  respects,  and  for  all  other  purposes,  this  conslitution 
shall  take  effect  on  the  first  day  of  January,  eighteen  hundred 
and  eighty,  at  twelve  o'clock  meridian. 

J.  P.   HOQE, 

Attest:  President. 

Edwin  F.  Smith, 

Secretary. 
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Adopted  by  the  Convention,  October  tenth,  eighteen  hun- 
dred and  forty-nine;  ratified  by  tJie  people  November 
thirteenth,  eighteen  hundred  and  forty-nine;  pro- 
claimed December  twentieth,  eighteen  hundred  and 
forty-nine,  and  amended  eighteen  hundred  and  fifty' 
seven,  eighteen  hundred  and  sixty-two  and  eighteen 
hundred  and  seventy-one. 


PREAMBLE, 

We,  the  people  of  California,  grateful  to  Almighty  God  for 
onr  Ireedom,  la  order  to  secure  its  blessiugs,  do  establish  this 
constitution. 

As  to  what  importance  should  be  attached  to  the 
debates  in  the  constitutional  convention ,  see  People 
V*  Coleman,  4  OaK  46,  as  commented  upon  in  People 
V.  McCreery,  34  Gal.  452, 

The  constitution  was  formed  for  the  purpose  of 
establishing  a  state  govemznent,  and  does  not  ex 
proprio  vigore  create  local  municipal  governments — ^it 
assumes  such  governments  are  necessary,  and  provides 
that  they  shall  be  created  by  the  legislature.  (Sec,  4, 
Art.  XI,)    People  v,  Provines,  34  Cal.  532, 

Recent  judicial  interpretation  of  provisions  in- 
serted in  the  constitution  will  be  presumed  to  have 
been  considered  by  the  people  in  adopting  such  pro- 
vision. So  held  as  to  jurisdiction  of  Supreme  Court 
on  appeal  in  contested  election  cases.  It  having  been 
deciaed  that  the  court  had  jurisdiction  in  cases  where 
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there  was  no  pecuniary  compensation,  in  Conant  v, 
Conant,  (divorce)  10  Cal.  252,  it  is  held  that  this 
exposition  of  the  constitution  must  have  been  recog- 
nized when  section  4,  article  VI,  was  amended  in 
1861-2,  and  that  the  words,  "in  all  cases  at  law,"  are 
not  limited  and  restrained  by  those  immediately  fol- 
lowing.   Knowles  v.  Yates,  31  Cal.  83. 

Soverei^ty  is  a  term  used  to  designate  the  su- 
preme political  authority  of  an  independent  nation  or 
state.  In  this  country,  this  authority  is  vested  in 
the  poople,  and  is  exercised  through  the  joint  action 
of  their  federal  and  state  governments.  To  the  fed- 
eral government  is  delegated  the  exercise  of  certain 
rights  or  powers  of  sovereignty;  and  the  exercise  of 
all  other  rights  of  sovereignty,  except  as  expressly 
prohibited,  is  reserved  to  the  people  of  the  respective 
states,  or  vested  by  them  in  their  local  governments. 
Moore  v,  Smaw,  and  Fremont  /;.  Flower,  17  Oal.  199, 

In  tlie  constructioix  of  constitutions,  as  of  inferior 
laws,  the  deliberate  and  long-settled  precedents  of 
courts,  and  the  practice  and  acquiescence  of  govern- 
ments and  people,  should  possess  controlling  weight. 
Ferris  v,  Cooner,  11  ,Cal.  176. 

The  constitution  is  itself  a  law,  and  must  be  con- 
strued by  some  one.    The  courts,  from  the  nature  of  . 
the  powers  vested  in  them,  must  be  resorted  to  for  , 
such    construction,  unless  the  power  is    expressly 
given  to  some  other  branch    of    the   government. 
When  the  right  to  determine  the  extent  and  effect  of 
a  restriction  upon  the  legislature  is  expressly  or  by 
necessary  implication  confided   to   the    legislature, 
then  the  judiciary  has  no  right  to  interfere  with  the 
legislative  construction,   but.  the  question   whether' 
that  right  is  vested  in  the  legislature  or  in  the  judici- 
ary, must  be  decided  by  the  latter.    Nouges  r.  Doug- 
lass, 7  Gal.  65. 

When  the  language  of  the  constitution  is  tmam- 
bi^uousj  no  construction  should  be  given  to  it  in 
opposition  to  the  express  words  of  the  instrument. 
Bourland  v,  Hildreth,  26  Cal.  161. 

When  the  convention  in  framing  the  constitution 
borrowed  provisions  from  the  constitutions  of  other 
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states,  which  provisions  had  already  received  judi- 
cial construction,  it  is  a  safe  rule  to  hold  that  they 
have  been  adopted  in  view  of  such  construction. 
People  v.  Oolemen,  4  Oal.  46. 

But  even  if  property  rights  have  grown  up  under 
an  erroneous  decision  with  regard  to  the  construc- 
tion of  a  clause  of  the  constitution,  it  is  better  that 
inconvenience  should  be  submitted  to,  rather  than 
such  decision  should  stand,  and  a  valuable  provision 
of  the  fundamental  law  be  obliterated.  San  Fran- 
cisco V.  S.  y.  W.  W.,  48  Cal.  493. 

The  rig^ht  of  transit  through  each  state,  with 
every  species  of  property  know  to  the  constitution  of 
the  United  States,  and  recognized  by  that  paramount 
law,  is  secured  by  that  instrument  to  each  citizen, 
and  does  not  depend  upon  the  uncertain  and  change- 
able ground  of  mere  casuity.  So  held  with  refer- 
ence to  slaves  brought  into  this  state  by  one  who  is 
a  mere  visitor.    In  the  Matter  of  Archy,  9  Cal.  147. 

A  government  with  no  limit  but  its  discretion,  is 
not  a  constitutional  one  in  the  true  sense  of  the 
term.  The  end  and  object  of  creating  a  constitution 
is  to  limit,  classify  and  direct  the  powers  of  the  dif- 
ferent departments.  A  constitution  is  a  solemn  com- 
pact, deliberately  and  freely  entered  into  by  a  free  peo- 
ple as  between  themselves,  by  which  they  limit  the 
powers  of  their  agents,  the  powers  of  majorities  and 
the  powers  of  themselves ;  that  this  compact  is  made 
in  advance,  when  men  are  more  free  from  passion 
and  prejudice,  etc.  There  are  certain  inherent  and 
inalienable  rights  of  human  nature  that  no  gov- 
ernment can  take  away,  some  of  which  are  enumer- 
ated in  our  state  constitution,  but  ''this  enumeration 
of  rights  shall  not  be  construed  to  impair  or  deny 
others  retained  by  the  people."  That  the  hardships 
of  particular  cases,  that  will  and  must  arise  in  the 
progress  of  human  affairs,  under  any  and  all  systems 
of  government  and  law,  do  in  fact  constitute  the  true 
and  stern  test  of  the  devotion  of  a  free  people  to 
fundamental  principles;  and  to  sustain  these  funda- 
mental principles,  whereon  liberty,  protection,  and 
society  itself  are  based,  is  the  most  conclusive  proof 
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of  the  capacity  and  fitness  of  a  people  for  self  gov- 
ernment. Per  Burnett,  J.,  in  Billings  v.  Hall,  7  Oal. 
16-19. 

ARTICLE  I. 

DECLABATION  OF  RIGHTS 
Section  1.  All  men  are  by  nature  free  and  independent, 
and  have  certain  inalienable  rights,  among  which  are  those  of 
enjoying  and  defending  life  and  liberty;  acquiring,  possess- 
ing, and  protecting  property;  and  pursuing  and  obtaining 
safety  and  happiness. 

Against  the  zneclianics'  lien  law  of  1867-8, 
(Stats.  592)  it  was  urged  that  the  same  was  in  viola- 
tion of  rights  secured  by  sections  1,  8,  and  21  of  Art. 
I,  because  it  prevented  the  owner  from  contracting 
with  the  builder  that  no  lien  should  be  created  on 
the  building,  and  permitted  material  men  to  compel 
the  owner  to  pay  more  than  the  contract  price.  It 
was  urged  that  the  rights  of  the  material  men  must 
be  controlled  by  the  contract  between  the  owner  and 
the  builder.  By  the  court  it  was  held  that  it  did  not 
appear  from  the  record  in  the  case  that  the  asserted 
liens  amounted  to  the  contract  price  nor  that  the 
price  had  been  paid  when  the  action  was  commenced ; 
that  in  case  of  judgment  against  the  owner  by  a  ma- 
terial man  the  former  could  deduct  the  amount  of 
the  judgment  from  the  sum  due  the  contractor ;  that 
the  contractor  and  owner  cannot  by  their  contract 
deprive  the  material  man  of  his  right  of  lien  by  the 
contractor  agreeing  to  indemnify  the  owner  against 
such  liens,  and  that  there  is  no  constitutional  ob- 
jection to  a  statute  securing  the  material  man  .a  lien 
where  the  aggregate  liens  do  not  exceed  the  con- 
tract price.    Whittier  v.  Wilbur,  48  Oal.  175. 

An  ordinance  of  the  city  of  Sacramento  forbidding 
females  being  in  saloons,  billiard  rooms,  etc.,  after 
twelve  o'clock,  midnight,  and  forbidding  unusual 
noises,  musical  instruments,  etc.,  at  such  times  and 
places,  is  not  unconstitutional.  It  is  not  the  purpose 
of  tlie  constitution  to  inhibit  all  legislation  affecting 
the  natural  rights  of  persons,  but  only  such  legisla- 
tion as  will  tend  to  their  destruction  or  unreasonable 
restraint.    A  large  class  of  prohibitory  legislation. 
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including  houses  of  ill  tame,  boards  of  health,  Sun- 
day laws,  etc.,  commented  upon  and  sustained. 
Ex  part?  Smith  and  Keating,  38  Cal.  702. 

As  to  effect  in  California,  of  the  civil  rig^hts  bill, 
see  People  v,  Washington,  36  Cal.  658. 

It  will  be  presumed  that  provisions  of  our  consti- 
tution have  been  adopted  with  a  full  knowledge  ot 
the  judicial  interpretation  which  similar  provisions 
in  other  previous  constitutions  had  uniformly  re- 
ceived, and  with  intent  to  adopt  such  interpretation 
as  a  principle  expressed  in  the  organic  law  of  the 
state.  (People  v.  Coleman,  4  Cal.  50;  Tavlor  v. 
Palmer,  31  Cal.  254.)    People  ».  Webb,  38  Caf.  467. 

The  levy  of  municipal  license  ta>xes  upon  busi- 
ness and  trades  is  not  unconstitutional.  City  of 
Sacramento  v.  Crocker,  16  Cal.  122.  . 

An  act  of  the  legislature  giving  the  municipality 
of  San  Francisco  power  to  pass  an  ordinance  prohib- 
iting the  keeping  of  cows,  swine,  etc.,  within  cer- 
tain limits  or  in  certain  numbers,  in  the  city,  does 
not  violate  the  constitutional  guarantee  of  liberty, 
acquiring  property,  or  pursuit  of  happiness,  but  the 
same  is  a  reasonable  exercise  of  municipal  authority. 
Ex  parte  Schrader,  33  Cal.  279,  citing  Ex  parte  An- 
drews, 18  Cal.  679. 

A  legislative  enactment  of  the  state  to  punish  the 
counterfeiting  of  money  is  not  repugnant  to  consti- 
tution of  United  States  or  acts  of  congress.  People  v. 
White,  34  Cal.  183. 

With  reference  to  the  cession  of  California  to  the 
United  States,  and  the  rights  of  the  inhabitants  of 
the  territory  ceded,  it  is  said,  **By  the  law  of  nations, 
independent  of  treaty  stipulations,  the  cession  of  ter- 
ritory from  one  government  to  another  does  not 
impair  the  rights  of  the  inhabitants  to  their  property. 
They  retain  all  such  rights,  and  are  entitled  to  pro- 
tection in  them  to  the  same  extent  as  under  the  for- 
mer government.  *  »  *  Those  rights  are  sacred 
and  inviolable,  and  the  obligation  passed  to  the  new 
government  to  protect  and  maintain  them.'*  The 
legal  and  equitable  titles  arising  from  grants  by  the 
government  of  Mexico  to  lands  in  California,  were 
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property  rights  which  the  new  government  could  not 
violate,  but  must  protect  and  confirm.  Teschamaker 
V.  Thompson,  18  Gal.  20,  et  seq.j  and  authorities  there 
cited.  And  see,  as  to  these  Mexicaji  grants,  Estrada 
v.  Murphy,  19  Oal.  270;  Lees  v.  Clark,  20 /d.  421 ; 
Merrill  v.  Chapman,  34  Id,  253;  Scale  v.  Ford,  29  Id. 
105;  Emeric  V.  Penniman,  26  Id.  123;  Stevenson  i\ 
Bennett,  35  Id,  431 ;  O'Connell  r.  Dougherty,  32  Id. 
458 ;  Banks  v,  Moreno,  39  Id.  236. 

The  Sunday  law,  of  1861,  (Stats,  p.  655)  prohibit- 
ing all  persons,  with  certain  exceptions,  from  keeping 
.their  places  of  business  open  on  Sunday  for  the 
transaction  of  business,  is  constitutional.  £x  parte 
Andrews,  18  Cal.  679.  The  reasoning  in  this  case  is 
sustained  in  In  re  Linehan,  72  Cal.  116,  and  the  sev- 
eral cases  there  cited.  But  the  Sunday  law  of  1868 
was  held  unconstitutional  upon  exactly  contrary  rea- 
soning, the  court  saying  that  if  the  legislature  could 
compel  the  cessation  of  legitimate  business  on  one 
day  of  the  week,  it  could  do  so  on  any  other  day. 
"When  there  is  no  ground  or  necessity  upon  which  a 
principle  can  rest  but  a  religious  one,  then  the  consti- 
tution steps  in  and  says  that  it  shall  not  be  enforced 
by  authority  of  law."  Per  Burnett,  J.,  Ex  parte 
Newman,  9  Cal.  502,  Field,  J.,  dissenting. 

Property  in  slaves  brought  here  by  a  mere  visitor 
is  protected  during  the  sojourn  of  the  visitor.  In  the 
matter  of  Archy,  9  Cal.  147. 

By  the  act  of  April  26.  1858,  (Stats,  p.  345)  for  th« 
better  protection  of  settlers  on  public  lands,  it  was 
provided  that  a  person  ousted  from  the  possession  of 
land  in  an  action  at  law,  by  a  person  claiming  title 
under  a  foreign  grant,  which  shall  thereafter  be 
rejected,  or  so  located  as  not  to  include  the  land 
recovered,  may  have  an  action  against  the  plaintiff 
in  the  former  action,  and  the  person  in  possession  of 
the  land,  to  recover  back  the  possession,  together 
with  the  rents  and  profits  thereof  from  the  time  he 
was  so  ousted,  and  costs  and  damages  by  reason  of 
the  former  action  of  ejectment.  Ileldj  that  in  so  far 
as  the  act  authorized  the  recovery  of  the  possession 
or  rents  or  profits  from  the  claimant  under  a  Mexican 
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grant  of  a  definite  quantity  to  be  located  within  a 
kirger  tract,  it  is  unconstitutional.  The  claimant 
under  such  grant  had  the  right  of  possession  of  all 
within  the  larger  tract  as  against  any  mere  intruder, 
and  consequently  to  the  rents  and  profits.  Rich  v. 
Maples,  33  Oal.  103.  See  also  Waterman  v.  Smith,  13 
Cal.  411 ;  Teschemacher  v.  Thompson,  18  Cal.  12,  and 
Soto  V.  Kroder,  19  Cal.  87,  besides  authorities  cited 
at  page  108  in  Rich  v.  Maples,  as  to  rights  of  holders 
of  Mexican  grants. 

A  government  with  no  limits  but  its  own  discretion 
is  not  a  constitutional  government  in  the  true  sense 
of  the  term.  Per  Burnett,  J.,  in  Billings  v.  Hall,  7 
Oal.  16. 

By  the  tenth  section  of  act  of  March  26,  1856, 
(Stats,  p.  54)  it  was  provided  that  in  actions  of  eject- 
ment under  title  derived  from  Mexican  or  Spanish 
grants,  against  actual  settlers  thereon,  the  value  of 
improvements  and  growing  crops  shall  be  paid  by 
plaintiff  (if  he  recovers)  to  the  defendant,  or  plaintiff 
must  accept  the  value  of  the  land  as  found  by  the 
jury,  and  defendant  should  have  six  months  to  make 
such  payment  after  notice  from  plaintiff  that  the  lat- 
ter will  accept  the  same  and  declines  to  pay  for  the 
improvements;  unless  the  said  grants  shall  have 
been  surveyed,  and  the  boundaries  plainly  and  dis- 
tinctly marked  out,  and  kept  so  marked  that  they 
could  at  any  time,  when  improvements  w^ere  being 
made  on  the  land,  be  easily  seen  and  certainly  known, 
and  unless  said  grant  and  plat  and  field  notes  of  sur- 
vey shall  have  been  filed  in  the  office  of  the  county 
recorder  before  such  improvements  shall  have  been 
made.  Heldj  unconstitutional  as  to  said  grants,  as 
imposing  obligations  upon  the  owners  applicable  to  a 
trial,  which  obligations  did  not  exist  under  the  law 
at  the  time  the  improvements  were  being  made,  or 
prior  thereto,  and  consequently  were  not  known. 
The  act  does  not  discriminate  between  an  innocent 
and  tortuous  possession ;  it  applies  to  past  as  well  as 

E resent  cases,  and  takes  from  a  party  that  which  was 
efore  rightly  his;  it  divests  rights  of  property  vested 
by  laws  existing  when  the  property  was  acquired, 
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and  denies  the  owner  his  rents  and  profits  accruing 
prior  to  the  issuance  of  the  patent  of  this  government, 
which  patent  is  but  declaratory  of  a  pre-existing 
valid  right  to  the  land.  The  right  to  protect  and 
enjoy  property,  declared  inalienable  by  the  constita- 
tion,  is  not  merely  a  right  to  protect  by  individual 
force,  but  the  right  to  protect  it  by  the  law  of  the 
land,  and  an  act  which  divests  the  rights  of  property 
vested  by  laws  existing  at  the  time  it  was  acquired,  is 
unconstitutional  and  void.  Settlers' Act.  Billings «. 
Hall,  7  Cal.  1. 

Section  2.  All  polillcal  power  is  inherent  in  the  people. 
Government  is  instituted  for  the  protection,  security,  and  ben- 
efit of  the  people,  and  they  have  the  right  to  alter  or  reform 
the  some  whenever  the  public  good  may  require  it. 

Section  3.  The  right  of  trial  by  jury  shall  be  secured  to  all, 
and  remain  inviolate  forever;  but  a  jury  trial  may  be  waived 
by  the  parties,  in  all  civil  cases,  in  the  manner  to  be  prescribed 
by  law . 

Proceedings  in  a  j\istice's  court  under  the  act  of 
February  4,  1874,  (Stats,  p.  50)  to  protect  agricul- 
ture and  prevent  trespass  of  animals  on  private  prop- 
erty, if  regarded  as  an  action  at  law,  are  unconstitu- 
tional in  not  providing  for  a  jury  trial,  and  because  if 
in  rew,  such  jurisdiction  cannot  be  vested  in  justices' 
cotirts.  Young  v,  Wright,  52  Cal.  407,  Affirmed  in 
Sutherland  v.  Sweem,  53  C5al.  48. 

The  action  of  a  police  magistrate  in  committing  a 
minor  child  to  the  industrial  school  does  not  amount 
to  a  criminal  proceeding,  nor  a  proceeding  according 
to  course  of  common  law,  and  the  minor  is  not  en- 
titled to  trial  by  jury.   Ex  parte  Ah  Peen,  51  Cal.  280. 

Under  the  act  concerning  jiirors,  (Stats.  1803, 
p.  630,  and  1863-4,  p.  462)  jurors  were  required 
to  have  sufficient  knowledge  of  the  language 
(English)  in  which  the  proceedings  were  had, 
except  in  Monterey,  San  Luis  Obispo  and  cer- 
tain southern  counties.  Held,  in  a  criminal  trial 
in  Monterey  it  was  not  error  for  the  court  on 
its  own  motion  to  excuse  six  jurors,  so  long  as  it  does 
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api>ear  that  the  defendant  had  a  fair  trial  before 
an  impartial  and  qualified  jury.  The  act  means  only 
that  a  knowledge  of  the  English  language  in  those 
counties  is  not  an  absolute  qualification.  People 
V.  Arceo,  32  Cal.  42. 

A  statute  authorizing  a  court  to  send  a  cause  ''at 
law"  to  a  referee  for  trial  without  the  consent  of  all 
parties  to  the  suit  would  be  unconstitutional.  The 
right  to  trial  by  jury  in  all  common  law  actions  is 
secured  by  the  constitution.  Grim  v,  Norris,  19 
Cal.  140. 

In  the  condemnation  of  land  for  site  of  state  cap- 
ital at  Sacramento,  under  act  of  March  29th,  1860, 
(Stats,  p. 128)  Held,  the  act  was  not  unconstitutional 
in  providing  commissioners  to  ascertain  and  assess 
value  of  land  and  damages,  and  that  trial  by  jury  is 
not  secured  by  the  constitution  in  such  proceedings. 
That  the  constitution  only  has  reference  to  civil  and 
criminal  cases  in  which  issues  of  fact  are  to  be  tried ; 
that  condemnation  proceedings  are  special  cases, 
and  jury  could  only  be  proper  when  the  court  should 
see  proper  to  frame  special  issues  of  fact  to  be  sub- 
mitted to  one.  Koppikus  v.  State  Capitol  Commis- 
sioners, 16  Cal.  249.  Approved  in  Heyneman  v, 
Blake,  19  Cal.  596,  and  Dorsey  v.  Barry,  24  Cal.  454. 

The  legislature  alone  can  determine  in  what  cases 
a  jury  may  be  waived.    Exline  v.  Smith,  5  Cal.  112. 

Section  4.  The  free  exercise  and  enjoyment  of  religiouB 
profession  and  worship,  without  discrimination  or  preference, 
shall  forever  he  allowed  in  this  state;  and  no  person  shall  be 
rendered  incompetent  to  be  a  witness  on  account  of  his  opin- 
ions on  matters  of  religious  belief;  but  the  liberty  of  con- 
science hereby  secured  shall  not  be  so  construed  as  to  excuse 
acta  of  licentlousuesp,  or  justify  practices  inconsistent  with 
the  peace  or  safety  of  this  state. 

A  witness  is  competent  without  any  respect  to  his 
religious  sentiments  or  convictions.  Fuller  v.  Fuller, 
17  Cal.  612.  For  decisions  on  constitutionality  of 
Sunday  law,  see  note  to  section  1,  article  I. 
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Section  6.  The  privilege  of  the  writ  of  habeas  corpus  shall 
not  be  suspended,  unless  when,  in  cases  of  rebellion  or  inva- 
fiiou,  the  public  safety  may  require  its  suspension. 

Section  6.  Excessive  bail  shall  not  be  required,  nor  exces- 
sive fines  imposed;  nor  shHll  cruel  or  unusual  punishments 
be  inflicted;  nor  shall  witnesses  be  unreasonably  detained. 

Section  7.  All  persons  shall  be  bailable  by  sufficient  sure- 
ties, unless  for  capital  offenses  when  the  proof  is  evident  or 
the  presumption  great. 

The  constitutional  provision  with  reference  to  bail 
contemplates  only  those  cases  in  which  the  party  has 
not  been  already  convicted.  Ex  parte  Voll,  41 
Cal.  29. 

Sections  509,  510  Crim.  Prac.  Act,  making  bail  a 
matter  of  discretion  in  capital  cases,  unless  the  proof 
is  evident  or  the  presumption  great,  is  in  conflict 
with  the  constitution ;  bail  is  a  matter  of  rig'ht  in  all 
cases,  unless  the  proof  is  evident,  etc.  The  present- 
ment of  an  indictment  for  a  capital  offense  does  of 
itself  furnish  a  presumption  of  the  guilt  of  the 
defendant  too  great  to  entitle  him  to  bail  as  matter 
of  right  under  the  constitution,  or  as  matter  of  dis- 
cretion, under  the  statute.  It  creates  a  presumption 
of  guilt  for  all  purposes  except  a  trial  before  a  petit 
jury.     People  v.  Tinder,  19  Cal.  540, 

Section  8.  No  person  shall  be  held  to  answ^er  for  a  capital 
or  otherwise  infamous  crime*  (except  in  cases  of  impeachment 
and  in  cases  of  militia  when  in  actual  service,  and  the  land 
and  naval  forces  in  time  of  war,  or  which  this  state  may  keep, 
with  the  consent  of  congress,  in  time  of  peace,  and  in  cases 
of  petit  larceny,  under  the  regulation  of  the  legislature)  un- 
less on  presentment  or  indictment  of  a  grand  jury:  and,  in 
any  trial  in  any  court  whatever,  the  party  accused  shall  be 
allowed  to  appear  and  defend,  in  person  and  with  counsel,  as 
in  civil  actions.  No  person  shall  be  subject  to  be  twice  put  in 
jeop«rdy  for  the  some  ofitense;  nor  shall  he  be  compelled,  ia 
any  crim  inal  case,  to  be  a  witness  against  himself;  nor  be  de- 
prived of  life,  liberty  or  properly  without  due  process  of  law; 
nor  shall  private  property  be  taken  for  public  use  without 
just  compensation. 
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The  recovery  of  damages  by  the  owner  of  land  to 
be  taken  as  a  public  road  does  not  authorize  the  re- 
moval of  his  fences  and  opening  the  road.  The  right 
of  way  does  not  vest  in  the  public  until  the  owner 
has  been  paid  or  tendered  the  damages  awarded 
him.     Brady  v,  Bronson,  45  Gal.  640. 

The  act  of  1868,  (Stats^  p.  283)  concerning  roads  in 
San  Mateo  county,  which  requires  persons  claiming 
da,mages  for  land  taken  in  opening  public  roads,  to 
present  their  claims  within  a  certain  time  is  not  un- 
constitutional. The  legislature  may  prescribe  the 
procedure  by  which  compensation  shall  be  recovered 
for  the  taking  of  land  for  public  road  purposes,  but 
such  procedure  must  not  destroy  or  substantially 
impair  the  right  itself.  Potter  v,  Ames,  43  0al.  75. 
An  adjoining  owner,  who  dedicates  land  for  public 
street  is  entitled  to  damages  for  the  construction  of  a 
railroad  on  such  street;  and  that  he  has  been 
awarded  such  damages  because  of  the  construction  of 
one  railroad  is  not  sufficient  reason  for  denying  him 
other  damages  if  a  second  railroad  is  constructed  on 
the  same  street.  S.  P.  R.  R.  Oo.  v.  Reed  et  al,  41 
Gal.  256. 

The  provision  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation,  is  a 
limitation  upon  the  otherwise  unrestrained  power  of 
eminent  domain,  and  the  subject  is  not  involved  in 
an  assessment  for  street  work  in  San  Francisco  under 
the  consolidation  act  of  1863.  Chambers  v,  Satterlee, 
40  Cal.  513. 

Th.e  power  to  take  private  property  for  public  use 
extends  to  the  opening  of  roads  leading  from  main 
roads  in  the  country  to  private  residences.  The 
legislative  designation  of  "private'^  to  such  roads 
does  not  make  them  less  a  public  necessity  than 
other  roads;  they  are  pubJic  roads  in  the  sense  that 
any  one  is  privileged  to  pass  over  them  who  has  oc- 
casion to.  All  roads  are  public.  Whether  a  given 
road  will  subserve  a  public  purpose  is  a  legislative 
question.  Sherman  v,  Buick,  32  Cal.  242,  cited  in 
Brenham  v.Story,  39  Cal.  179. 

In  proceedings  to  condemn  land  for  the  use  of  a 
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Water  company  engaged  in  supplying  the  inhabi- 
tants of  a  city  with  water  the  court  made  an  ex  parte 
order  permitting  the  plaintiff  to  take  possession  and 
use  the  land  during  the  pendency  of  the  proceedings, 
upon  executing  a  bond  in  the  sum  of  ten  thousand 
dollars.  Held,  the  order  was  void,  as  this  was  the 
taking  of  private  property  without  just  compensation 
simultaneously  made.  San  Mateo  Water  Works  v. 
Sharpstein,  50  Oal.  284.  The  statute  regulating  such 
proceedings  must  be  strictly  pursued.  Leonis  v, 
Andrews,  49  Oal.  239;  S.  P.  R.  R.  Co.  v.  Wilson,  Id. 
396;  Branan  r.  Mecklenberg,  Id»  672. 

If  the  govermnent,  through  its  agent,  en  tens 
wrongfully  on  private  property  and  erects  buildings 
thereon,  the  owner  is  entitled  to  include  the  value  of 
the  buildings  in  his  compensation  to  be  allowed,  in 
proceedings  for  condemnation  thereafter  instituted. 
The  U.  S.  V.  Land  in  Monterey  County,  47  Oal.  515. 

In  proceedings  for  condemnation  of  land  for  rail- 
road purposes  under  the  act  of  1861  (Stats,  p.  607) 
as  amended  in  1863,  (Stats,  p.  610)  the  court  has  no 
jurisdiction  to  make  an  order  authorizing  the  peti- 
tioner to  take  possession  during  pendency  of  pro- 
ceedings, for  said  act  does  not  provide  any  compen- 
sation to  the  owner  for  such  taking,  and  said  act  is 
unconstitutional.  Oal.  P.  R.  R.  Co.  v.  Cen,  P.  R.  R, 
Co.,  Id,  528;  Davis  r.  San  Leandro  R.  R.  Co.,  Id. 
617. 

The  working  of  mines  owned  by  private  individ- 
uals for  their  own  private  advantage  is  not  a  public 
use.  It  is  not  competent  for  the  legislature  to  au- 
thorize the  taking  of  private  property  for  the 
encouragement  of  a  purely  private  industry,  and 
section  1238,  C.  0.  P.,  authorizing  the  condemnation  of 
private  property  in  behalf  of  tunnels,  ditches,  flumes, 
dumping  places,  etc.,  for  working  mines,  is  unconsti- 
tutional, notwithstanding  the  legislative  declaration 
that  the  same  is  a  public  use.  It  is  a  general  rule  that 
where  there  is  any  doubt  whether  the  use  to  which  the 
property  is  proposed  to  be  devoted  is  of  a  public  or 
private  character,  it  is  a  matter  to  be  determined  by 
the  legislature,  and  the  courts  will  not  disturb  its 
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j«dgment  in  this  regard,  but  where  there  is  no  foun- 
dation for  a  pretense  that  the  public  was  to  be  bene- 
fited, it  is  the  duty  of  the  courts  to  interfere  and 
afford  relief.  Oon.  Channel  Co.  v.  C.  P.  R.  R.,  51 
Cal.  269. 

Private  property  cannot  be  taken  for  a  public 
highway  without  just  compensation  being  made* 
Benefits  from  establishing  the  road  cannot  be  offset 
against  the  value  of  the  land.  Ventura  County  v. 
Thompson,  51  Cal.  577. 

In  action  for  trespass  upon  mining  ground  and 
for  perpetual  injunction  against  defendants — injunc- 
tion granted— defendants  answered  denying  all  the 
allegations  of  the  complaint  and  claimed  ownership 
— the  trial  resulting  in  a  general  verdict  for  defend- 
ants, and  judgment  for  costs.  Defendants  move  to 
amend  the  judgment  by  dissolving  the  injunction. 
Motion  denied,  but  the  judgment  modified  so  as  to 
permit  the  defendants  to  work  the  ground.  After 
the  term  expired  defendants  appealed  from  the  order 
refusing  to  dissolve  injunction,  and,  subsequently, 
upon  the  defendants  giving  bond,  the  judge,  at 
chambers,  ex  parte,  made  an  order  directing  plaintiffs 
to  give  possession,  which  plaintiffs  refused  to  obey* 
Then  followed  an  order  citing  plaintiffs  for  contempt. 
Held,  the  order  directing  plamtigs  to  give  possession 
and  induction  of  defendants  into  possession  was 
in  effect  to  decide  the  cause  in  limine ;  the  possession 
was  property  and  could  not  be  disposed  of  or  trans- 
ferred except  in  due  course  of  law.  Brennan  v, 
Gaston,  17  Cal.  374. 

Under  the  power  of  eminent  domain  the  legisla- 
ture cannot  take  the  property  of  one  individual  and 
give  it  to  another,  nor  can  private  property  be  taken 
for  public  use  without  just  compensation.  Gillan  t\ 
Hutchinson,  16  Cal.  153.  The  compensation  must 
accompany  or  precede  the  taking,  and  action  will 
not  afterwards  lie  for  it.  Bensley  v.  Mountain  Lake 
Water  Co.,  13  Cal.  307;  Johnson  v.  Alameda  County, 
14  Cal.  107. 

A  house  on  fire,  endangering  other  property,  or 
houses  in  its  immediate  vicinity  may  be  destroyed,  if 
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done  in  good  faith,  to  stop  a  conflagration  without 
rendering  the  person  doing  so  personally  liable  for 
damages.  It  is  a  nuisance  which  may  be  lawfully 
abated,  and  this  js  not  a  taking  of  private  property 
for  public  use.  Surocco  v»  Geary,  3  Cal.  73;  Dunbar 
v.  Alcalde,  etc.,  1  Id.  355. 

Land  is  not  "taken"  for  public  use  until  the  last 
requirement  in  proceedings  for  condemnation  is  per- 
formed. Fox  v.  W.  P.  R.  R.  Co.,  31  Oal.  538.  In 
case  of  public  road,  compensation  must  accompany 
or  precede  taking.  Johnson  v.  Alameda  County,  14 
Gal.  107.  And  suit  against  the  county  afterw^arda 
will  not  lie.  Id*  But  injunction  will  lie  to  restrain 
county  from  using  the  property.  McCann  v.  Sierra 
County,  7  Cal.  121;  Bensley  v.  Mountain  Lake  W. 
Co.,. 13  Id.  307.. 

The  provision  of  the  railroad  act  of  1863,  requiring 
allowance  to  be  made  for  benefits  to  accrue  to  the 
person  whose  land  is  taken,  is  not  unconstitutional. 
San  Francisco  A.  &  S.  R.  R.  Co.,  v.  Caldwell,  31  Cal. 
368.  Nor  is  it  unconstitutional  in  providing  that  the 
railroad  company  may  take  possession  during  the 
proceedings  for  condemnation,  upon  giving  security 
for  damages.    Fox  v.  W.  P.  R.  R.  Co.,  supra. 

It  would  not  be  due  process  of  law  to  divest  the 
purchaser  of  mortg:9,ged  property  of  his  title  by  a 
foreclosure  suit  to  which  he  was  not  made  a  part  v. 
Skinner  i\  Buck,  29  Cal.  253. 

.  The  courts  are  not  authorized  to  condemn  private 
lands  for  railroad  purposes  unless  it  is  alleged  and 
shown  that  the  petitioners  have  endeavored  and  have 
been  unable  to  contract  for  the  purchase  thereof 
from  the  owners.  Contra  Costa  R.  R.  Co.  v.  Moss, 
23  Cal.  324. 

The  legislature  is  the  conclusive  judge  as  to  what  is 
a  public  use  in  any  given  case.  A  fort  is  an  object 
of  public  use,  whether  it  is  for  the  immediate  use  of 
the  state  or  United  States  government.  It  is  not 
essential  that  all  persons  be  equally  interested  in  a 
particular  object  to  constitute  it  "public."  The  only 
test  of  the  admissibility  of  the  power  of  the  state  to 
condemn  land  for  a  public  use  is,  that  the  particular 
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object  for  which  the  land  is  condemned  tends  to  pro- 
mote the  general  interest  in  its  relation  to  any  legiti- 
mate object  of  government.  Query,  whether  the 
federal  government  can  take  land  within  a  state  for 
fort«,  etc.,  without  the  sanction  of  the  state,  but  it 
can  avail  itself  of  the  legislative  consent  of  the  state 
for  such  purpose.    Gilmer  v.  Lime  Point,  38  Oal.  229. 

The  word  "property,'*  when  applied  to  land, 
embraces  all  titles,  legal  or  equitable,  perfect  or 
imperfect.    Teschemacher  v.  Thompson,  18  Oal.  11, 

An  act  of  May  6,  1861,  (Stats,  p.  293)  authorized 
the  guardian  of  a  minor  to  sell  certain  real  estate  of 
the  minor.  It  did  not  appoint  the  person  guardian, 
nor  was  such  pereon  appointed  guardian  by  any  court 
in  this  state.  Said  guardian  was  to  convey  the  prop- 
erty to  the  purchaser  and  account  for  the  proceeds  of 
the  sale,  "as  for  any  assets  in  her  hands  pertaining 
to  said  minor  and  her  deed  of  conveyance  was  not  to 
be  valid  unless  the  sale  shall  have  been  confirmed  by 
the  probate  court,  previous  to  the  execution  of  said 
deed  of  conveyance."  There  was  at  the  time  a  gen- 
eral law  of  the  state,  (Stats.  1861,  p.  603)  providing 
for  the  appointment  of  guardians,  requiring  bonds, 
the  rendition  of  accounts,  proof  of  the  necessity  of 
sale,  and  general  control  by  the  probate  court  or 
judge  over  the  property  and  proceeds.  Heldy  the  sale 
was  void,  in  the  absence  of  appointment  of  such  per- 
son as  guardian,  and  independently  of  constitutional 
question,  the  court  will  not  presume  the  legislature 
intended  such  person  should  act  without  appoint- 
ment, without  bond,  or  without  general  control  by 
the  court  or  probate  judge.  Paty  t;.  Smith,  60  Cal. 
153. 

The  act  of  April  2, 1866,  (Stats,  p.  824)  purported 
to  vididate  sales  of  real  estate  under  order  of  pro- 
bate courts,  to  purchasers  in  good  faith  and  for  valu- 
able consideration  as  to  defects  of  form,  or  errors 
existing  in  any  of  the  proceedings,  saving  the  rights 
of  grantees,  vendees  and  mortgagees,  who  had 
acquired  interests  or  liens  prior  to  the  passage  of  the 
act  under  heirs  or  devisees  adversely  to  such  probate 
sales,  and  excepting  fraud.    Held,  so  far  as  said  act 
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attempts  to  validate  judgments  or  sales  of  real  estate 
that  are  void  for  want  of  jurisdiction  in  the  court,  it 
is  unconstitutional.  The  legislature  cannot  exercise 
judicial  functions,  nor  deprive  any  one  of  property 
without  due  process  of  law.  Pryor  v.  Downey,  50 
Oal.  388. 

A  street  assessmexit  being  invalid  by  reason  of  a 
void  resolution  of  intention  of  the  supervisors  of  San 
Francisco  cannot  be  legalized  by  act  of  the  legisla* 
ture.  The  act  of  March  25, 1874,  (Stats,  p.  588).to  ratify 
and  confirm  certain  ordinances  is  void.  At  best  it  is 
an  attempt  to  levy  an  assessment  within  a  city, 
which  the  legislature  cannot  do.  (Taylor  r.  Palmer, 
3lCal.  240;  People  ».  Lynch,  51  Oal.  15.)  And  il 
the  assessments  were  held  otherwise  valid,  it  would 
result  in  taking  private  property  without  due  pro- 
cess of  law.     Brady  v.  King,  53  Oal.  44, 

A  bond  given  in  behalf  of  a  railroad  company  in 
comdemnation  proceedings  conditioned  that  the  cor- 
poration would  pay  the  compensation  awarded,  and 
all  damages  sustained  by  the  owner  of  the  land  if 
they  should  not  be  finally  taken  by  the  company,  is 
not  just  conipensatioii,  either  for  the  preliminary 
taking  nor  for  the  final  taking  of  the  land.  Section 
1254,  O.  0.  P.,  providing  for  such  undertaking  is  un- 
constitutional. Vilhac  V.  S.  &  I.  R.  R.,  53  Oal.  208. 
Affirming  San  Mateo  W.  W.  v.  Sharpstein,  50  Oal. 
284,  and  Sanborn  v.  Belden,  51  Oal.  266. 

An  act  of  the  legislature  purporting  to  validate  a 
street  assessment,  if  valid  lor  any  purpose  can  only 
be  effectual  from  the  time  of  its  enactment  and  can- 
no't  relate  back  so  as  to  make  the  assessment  valid  at 
the  time  it  was  levied,  and  an  action  to  enforce  the 
lien,  commenced  prior  to  the  validating  act,  cannot 
be  maintained.  Reis  v.  Graff,  51  Oal.  86.  People  v. 
Kinsman,  Id.  92. 

Where  a  person  is  placed  upon  trial  upon  a  valid 
indictment,  before  a  competent  court  and  jury,  he 
is  in  jeopardy  within  the  meaning  of  the  constitu- 
tional provision,  and  to  w^hich  he  cannot  be  again 
subjected,  and  a  discharge  of  the  jury,  unless  upon 
consent  of  the  defendant  or  for  some  unavMdable 
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reason,  is  equivalent  to  an  acquittal.    People  v.  Gage, 
48  Oal.  323. 

When  a  defendant  was  placed  upon  trial  for  man- 
slaughter, and  the  court  discharged  the  jury  because 
it  thought  defendant  should  be  prosecuted  for  mur- 
der, he  is  entitled  to  plea  of  twice  in  jeopardy,  if 
subsequently  indicted  and  placed  upon  trial  for  mur- 
der. People  V,  Hunckeler,  48  Cal.  331.  For  citation 
of  numerous  authorities  under  the  subject  of  jeop- 
ardy, see  People  v,  Webb,  38  Cal.  467-478.  Approved 
in  People  v,  Horn,  70  Id,  17. 

The  statute  of  this  state  (8ec.  1548  Pen.  Code)  does 
not  authorize  the  arrest  or  detention  here  of  a  person 
as  a  fugitive  from  justice,  unless  a  prosecution  is 
pending  against  such  person  in  the  state  from  which 
he  has  fled.  Without  expressing  an  authoritive 
opinion,  it  is  suggested  that  no  reason  appears  why 
it  is  not  competent  for  the  legislature  to  provide  for 
the  arrest  and  detention  of  a  fugitive  from  justice 
until  his  surrender  shall  be  demanded  in  accordance 
with  the  constitution  and  laws  of  the  United  States. 
Ex  parte  White,  49  Oal.  433.  Ex  parte  Cubreth,  Id. 
436. 

It  is  competent  for  the  legislature  to  abolish  the 
writ  of  ne  exeaL  Such  writ  is  not  included  in  section 
57,  C.  C.  P.,  nor  in  the,  provisions  relating  to  arrest 
in  civil  actions.  Such  a  writ  is  void.  Ex  parte  Har- 
ker,  49  Cal.  465. 

An  indictment  found  by  a  jury  summoned  as  a 
trial  jury,  but  impanneled  as  a  grand  jury,  i«  ille- 
gal.   People  V.  Earnest,  45  Cal.  29, 

Where  an  acquittal  results  from  a  variance  be- 
tween the  indictment  and  the  proofs,  and  the  variance 
i"8  such  that  a  conviction  under  that  indictment  is 
legally  impossible,  the  defendant  has  not  been  put  in 
jeopardy,  so  as  to  plead  his  acquittal  in  bar  of  a  sec- 
ond indictment.    People  v.  McNealy,  17  Cal,  333, 

Section  273,  Criminal  Practice  Act,  providing  that  a 
person  indicted  for  crime  under  a  wrong  name,  and 
he  gives  his  true  name  when  arraigned,  it  shall  be  so 
entered  on  the  minutes,  and  tlve  tri^l  proceed  under 
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the  true  name,  is  not  unconstitutional.    People  v, 
Kelly,  6  Cal.  211 . 

In  pursuance  of  an  act  of  March  26,  1856,  (Stats,  p. 
48)  the  board  of   state  prison  directors  entered  into  a 
contract  with   James  M.  Estill  by  which  they  leased 
to  him  the  state  prison,  grounds  and  property,  and 
labor  of  the  convi  cts  for  a  period  of  five  years.   Estill 
was  to  erect  certain  improvements,  and  the  state  was 
to  pay  Estill  the  sum  of   ten  thousand  dollars  at  the 
end  of  every   month  during  the  term.     Estill  took 
possession  and  in    May,   1857,  assigned  his  contract 
to  McCauley,  retaining  the  right  to  draw  one-half  the 
monthly  payments   and  subsequently    assigned  all 
his  interest.    Paymen  ts  were  made  under  the  con- 
tract by  the  state  un  i\  1  December,   1857,  when   fur- 
ther payment  w«k^    refused.    Acts  of  the  legislature 
passed  subsequen  K,  to  the  making  of  the  contract  as- 
sumed the  existe  nee  of  the  contract.    Held,  this  was 
sufficient  legislat  ive  affirmance  of  the  contract.    In 
pursuance  of  an  act  of  February  26,   1858,  (Stats,  pp. 
32, 259)  the  gove  rnor  dispossessed  the  assignees  of 
Estill,  and  by  act  of  April  21,  1858,  (Stats,  p.  212)  a 
board  of  examiners  was  created,  by  the  terms  of 
which  act  it  would  be  incumbent  upon   said   lessees 
to  present  their  demands  for  monthly  demands  of 
the  money  provided  by  the;  contract  to  be  paid  by 
the  state.    Held,   the  law  under  which  the  contract 
was  made  gave  an  absolute  right  to  the  warrants  for 
these  demands,  and  that  such  right  could  not  be 
changed  by  subsequent  legislation  making  it  depend 
upon  the  will   and  discretion  of  the  lx)ard  of  exam- 
iners.    By  act  of  April  19,  1859,  (Stats,  p.  377)  the 
act  of  1856,  under  which  the  contract  was  entered 
into,  was  repealed.     Held^   the  contract    remained 
unaffected    by   such   repeal,  and  that  the  rights  and 
obligations  di  the   parties  to  the  contract  became 
fixed  beyond  the  reach  of  legislative  power — ^ey 
were  vested  interests.      The  legislature  possesses 
entire  control  over  financial  affairs  of   the  state,  but 
after  making  an  appropriation  in  view  of  a  contem- 
plated contract  which   is  thereafter  executed,  and 
funds  to  meet  the  appropriation  are  received  into 
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the  treasury,  it  cannot  deprive  the  party  with  whom 
it  has  contracted  of  such  funds  by  repealing  the  ap- 
propriation. It  may  not  direct  any  taxation,  may 
repeal  all  laws  relating  to  collection  of  revenue,  and 
thus  prevent  the  receipt  of  funds  upon  which  the  ap- 
propriation can  operate,  but  the  right  of  the  parties 
remains  when  such  funds  are  actually  received. 
McCauley  v.  Brooks,  16  Cal.  1.  (See  also  Montgomery 
v.  Kasson,  Id,  194;  Rose  v,  Estudillo,  39  Cal.  274. 
As  to  validity  of  the  contract,  see  State  of  California 
V.  McCauleyj  15  Cal.  429,  and  Beaudry  v.  Valdez,  32 
Cal.  279.)  The  state  could  resume  control  of  the  state 
prison  only  upon  making:  compeiisatioii  as  in  other 
cases  where  it  is  authorized  to  take  private  property. 
Id.  See  also  S.  F.  &  S.  J.  R.  R.  v,  Mahonev,  29  Id, 
117;  Fox  V,  W.  P.  R.  R.  Co.,  31  Cal.  548,  and  Gilmer 
V.  Lime  Point,  18  Cal.  230. 

Legislative  grants  are  to  be  construed  liberally  in 
favor  of  the  grantee.    Hyman  v.  Read,  13  Cal.  444. 

The  act  of  March  26,  1857,  (Stats,  p.  106)  authoriz- 
ing the  taking  of  hogs  damage  feasant,  and  holding 
them  until  charges  and  damages  are  paid  by  the 
owner,  is,  to  this  extent,  valid.  The  constitutionality 
of  the  remaining  provisions  of  the  act  by  which  the 
animals  are  to  be  turned  over  to  a  constable,  and 
after  certain  notice  sold,  and  as  to  the  disposition  of 
the  proceeds  of  sale,  not  decided.  Rood  v.  McCargar, 
49  Oal.  117;  Koppikus  v.  State  Capitol  Commission- 
ers, 16  Id.  249;  Heyneman  v.  Blake,  19  Id.  596;  Dor- 
sey  V.  Barry,  24  Id.  454. 

Proceedings  to  condemn  land  for  use  of  a  railroad 
company  is  special  case.  S.  &  C.  R.  R.  Co.  v.  Gal- 
eriani,  49  Gal.  139;  Dalton  v.  Water  Commissioners, 
49  Oal.  222;  Spencer  Creek  Water  Co.  v.  Vallejo,  48 
Cal.  70. 

In  construing  section  "70  Political  Code,  as  amend- 
ed in  1878 ;"  [Amendment  1874  of  Sec.  2950,  Pol.  Code] 
prohibiting  the  landing  in  this  state  of  foreigners 
who  are  idiotic,  infirm,  criminals,  lewd  women,  etc., 
it  is  said :  **It  would  be  difficult,  perhaps  impossible, 
to  find  in  the  reports  a  definition  of  the  terms  *law  of 
the  land,^  or  *due  process  of  law,*  which  is  accurate. 
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complete,  and  appropriate  under  all  circumstances, 
*  *  *  and  if  it  be  found  that  like  proceed- 
ings have  always  been  recognized  as  constitutional  in 
England  and  this  country,  and  if  the  person  who  is 
subjected  to  them  is  accorded  every  reasonable  op- 
portunity to  defend  his  individual  rights  which  the 
nature  of  the  case  will  admit — the  case  being  one  in 
which  the  end  sought  to  be  attained  is  lawful — a 
statute  cannot  be  said  to  deprive  a  party  of  the  ben- 
efits of  due  process  of  law."  (Cooley  Const.  Lim., 
356.)    Ex  parte  Ah  Fook,  49  Gal.  402. 

Considering  the  right  of  the  state  to  pass  sanitary 
and  police  regulations  for  the  purpose  of  excluding 
paupers,  criminals,  etc.,  it  is  held  that  the  state  can- 
not impose  restrictions  upon  commerce  with  foreign 
nations  nor  forbid  nor  impose  onerous  restrictions 
upon  the  immigration  of  persons  of  good  moral 
character  and  who  are  sound  in  body  and  mind. 
The  acts  of  1852,  (Stats,  p.  78)  and  1853,  (Stats,  p. 
71)  requiring  masters  of  vessels  to  give  bonds  or  pay 
sums  of  money  for  each  passenger  so  far  as  applicable 
to  such  persons  is  unconstitutional.  The  State  v. 
S.  S.  Constitution,  42  Cal.  579. 

The  practice  in  personal  actions,  which  sanctioned 
the  appointment  of  an  attorney  to  represent  an  ab- 
sent defendant  who  is  alleged  to  be  concealed  to  avoid 
service  of  process,  and  permitting  such  defendant  to 
appear  personally  within  six  months  after  judgment 
to  contest  such  judgment,  held  not  unconstitutional, 
and  sustained  as  being  "due  process  of  law,"  Ware 
V.  Robinson,  9  Cal.  108. 

An  action  did  not  lie  against  a  county  at  common 
law.  A  statute  exempting  the  property  of  a  county 
from  execution  does  not  impair  the  obligation  of  a 
contract  with  the  county.  Oilman  v.  Contra  Costa 
County,  8  Cal.  52.  Counties  may  prosecute  and  de- 
fend actions  like  individuals.  Placer  County  v.  As- 
tin, /(2.  304.  The  legislature  has  power  to  delegate 
to  the  voters  of  a  county  the  selection  of  a  county 
seat,  but  cannot  delegate  its  general  legislative  pow^- 
ers.    Upham  v.  Supervisors,  Id.  379. 

Although  the  legislature  may  generally  dispose  of 
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the  revenue  as  it  deemed  proper,  yet  a  construction 
of  a  statute  which  would  impair  the  rigrhts  of  third 
parties  will  not  be  favored  without  express  words  re- 
quiring it.    People  V.  Williams,  8  Cal.  97. 

Statniites  of  limitation  affect  the  remedy  and  not 
the  right,  and  a  change  of  the  time  within  which  ac- 
tion may  be  brought  does  not  impair  the  obligation 
of  contract.  The  amendatory  act  of  April  11,  1855, 
(Stats,  p.  109)  repealed  the  statute  of  limitations  of 
April  22,  1850,  (Stats,  p.  343)  eleven  days  before  the 
expiration  of  five  years  from  the  adoption  of  that 
act,  and  the  statute  of  limitations,  therefore,  only 
commences  to  run  from  the  adoption  of  the  last  act. 
Billings  V,  Hall,  7  Oal.  1. 

But  the  26th  section  of  act  of  April  16,  1850,  (Stats. 
p.  249)  providing  that  conveyances  of  real  estate 
which  shall  not  be  recorded  as  required  by  that  act, 
ehall  be  void  as  against  any  subsequent  purchaser 
in  good  faith  and  for  value  where  his  own  convey- 
ance shall  be  first  recorded,  is  held  constitutional 
and  held  to  apply  to  conveyances  theretofore  as  well 
as  thereafter  made.  Stafford  v.  Lick,  7  Cal,  480.  Bur- 
nett, J.,  dissenting. 

The  act  conf»olidating  the  city  and  county  of  San 
Francisco,  April  19, 1856,  (Stats,  p.  145)  is  not  uncon- 
stitutional. There  is  no  constitutional  inhibition 
against  incorporating  a  portion  of  the  inhabitants  of 
a  county  as  a  city,  or  creating  a  county  out  of  the 
territory  of  a  city.  As  a  city  may,  by  legislative 
enactment,  spring  from  the  body  of  a  county,  being 
the  first  subdivision  of  the  territory  and  political 
power  of  the  state,  there  is  no  reason  in  law  why  it 
maj'  not  be  resolved  back  to  its  original  elements,  or 
w^hy  the  power  that  has  called  this  political  being 
into  existence  may  not  again  destroy  it.  There  is  no 
limitation  on  the  power  of  the  legislature  in  this  re- 
epect.  People  v.  Hill,  7  Cal,  97.  But  that  portion  of 
the  consolidation  act  requiring  that  the  sinking  fund 
created  by  the  act  of  1851,  ehould  be  first  exhausted 
by  the  redemption  of  the  certificates  of  stock,  before 
the  treasurer  should  make  certain  annual  payments 
which  had  been  set  ajpart  by  said  first  act,  for  inter- 
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est  and  for  sinking  fund  are  unconstitutional,  as  im- 
pairing the  obligation  of  the  contract  created  between 
the  city  and  her  creditors  by  said  act  of  1851.  Peo- 
ple V.  Wood,  7  Oal.  579.  See  notes  under  section  16, 
article  I,  this  constitution. 

The  act  of  February  1,  1855,  (stats,  p.  9)  for  fund- 
ing the  debt  of  Contra  Costa  county,  does  not  im- 
pair the  obligratioii  of  the  contract.  The  only  effect 
produced  by  the  act  is  in  the  mode  and  time  of  pay- 
ment.   Hunsaker  v.  Borden,  5  Cal.  289. 

This  section  is  referred  to  in  Moulton  v.  Parks, 
64  Cal.  178,  in  connection  with  section  14,  article  I, 
Const.  1879;  **Private  property  shall  not  be  taken  or 
damaged,"  etc. 

Section  9.  Every  citizen  may  freely  speak,  write  and  publisli 
bis  sentiments  on  all  snbjects,  being  responsible  for  the  abnse 
of  that  right;  and  no  law  shall  be  passed  to  restrain  or  abridge 
the  liberty  of  speech  or  of  the  press.  In  all  criminal  prosecu- 
tions on  indictments  for  libels,  the  truth  may  be  given  lu  evi- 
dence to  the  jury;  and  If  it  shall  appear  to  the  jury  that  the 
matter  charged  as  libelous  is  true,  and  was  published  with 
good  motives  and  for  justifiable  ends,  the  party  shall  be  acquit- 
ted; and  the  jury  shall  have  the  right  to  determine  the  law 
and  the  fact. 

Section  10.  The  people  shall  have  the  right  freely  to  assem- 
ble together  to  consult  for  the  common  good,  to  instruct  their 
representatives,  and  to  petition  the  legislature  for  redress  of 
grievances. 

Section  11.  All  laws  of  a  general  nature  shall  have  a  uni- 
form operation. 

A  city  ordinance  of  Oakland  fixing*  a  higher 
license  per  quarter  upon  the  business  of  retailing 
liquors  than  upon  other  occupations  having  a  like 
amount  of  sales,  is  not  unconstitutional.  This  is  a 
branch  of  the  taxing  power  which  is  itself  discrimin- 
ating.    Ex  parte  Hurl,  49  Cal.  557. 

The  constitution  does  not  require  laws  to  have  a 
uniform  operation,  unless  they  are  of  a  g^eneral 
nature;  and  whether  a  law  is  of  a  general  or  special 
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nature  depends,  in  a  measure,  upon  the  legislative 
purpose  discernible  in  the  act.  People  v.  C.  P.  R.  R. 
Oc,  43  Cal.  398. 

A  city  license  tax  graded  according:  to  amount  of 
monthly  sales,  is  not  unconstitutional.  Oity  of  Sac- 
ramento V.  Crocker,  16  Cal.  122. 

Different  fee  bills  for  separate  counties  were  special 
laws,  and  not  objectionable  under  this  section.  Ryan 
V.  Johnson,  5  Cal.  87. 

The  act  of  March  14,  1868,  (Stats,  p.  159)  to  enlarge 
the  powers  of  supervisors  of  San  Joaquin  county,  in 
so  far  as  it  authorizes  the  supervisors  of  that  county 
to  grant  to  turnpike  corporations  in  that  county 
privileges  which  are  not  common  to  all  other  simi- 
lar corporations  under  the  general  law,  is  unconstitu- 
tional and  void.  (San  Francisco  v,  S.  V.  W.  W.,  48 
Oal.  493.)  Waterloo  Turnpike  Road  Co.  v.  Cole,  51 
Cal.  382. 

An  ordinance  of  the  city  of  Sacramento  prohibiting 
females  from  being  in  saloons,  billiard  rooms,  etc., 
after  twelve  o'clock,  midnight,  held  constitutional ; 
and  held  further,  the  meaning  of  the  constitution  is 
that  general  laws  must  act  alike  upon  all  subjects  of 
legislation,  or  upon  all  persons  who  stand  in  the 
same  category,  and  it  was  not  intended  to  prevent 
legislation  which  is  local  or  special  in  its  effect.  It 
w^as  not  intended  that  all  distinctions  founded  upon 
class  or  sex  should  be  ignored.  Ex  parte  Smith  and 
Keating,  38  Cal.  703. 

The  meaning  of  the  section  is  that  every  law  shall 
have  a  uniform  operation  upon  all  the  persons  or 
things  of  any  class  upon  which  it  purports  to  take 
effect,  and  that  it  shall  not  grant  to  any  citizen  or 
class  of  citizens  privileges  which,  upon  the  same 
terms,  shall  not  belong  to  others.  Brooks  v.  Hyde, 
37  Cal.  367. 

The  act  of  March  28,  1874,  (Stats,  p.  746)  providing 
for  the  levy  of  a  tax  upon  all  property  in  the  state 
for  the  twenty-fourth  and  twenty-fifth  fiscal  years, 
but  making  provision  for  crediting  to  certain  prop- 
erty the  tax  which  had  been  previously  paid  thereon 
under  a  void  assessment,   was  nevertheless  general 
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and  uniform.  It  did  not.  exempt  any  property  from 
taxation  by  crediting  what  had  been  already  paid. 
People  V,  Latham,  52  Oal.  598. 

The  act  of  1876  (Stats,  p.  82)  to  establish  water 
rates  in  San  Francisco,  is  unconstitutional  in  so  far 
as  it  adopts  a  mode  of  fixing  rates  different  from  the 
mode  prescribed  by  general  law.  S.  V.  W.  v.  Bryant, 
52  Cal.  132. 

An  act  establishing  a  statute  of  limitations  as  to 
actions  to  recover  lands  in  San  Francisco,  is  not 
unconstitutional.    Brooks  v.  Hyde,  37  Cal.  367. 

The  statute  authorizing  the  taxation  of  five  per 
cent,  upon  the  judgment  against  the  losing  party  as 
costs  in  civil  actions,  is  not  unconstitutional,  because 
applicable  only  to  San  Fi'ancisco.  Corwin  v.  Ward, 
35  Cal.  195. 

The  act  appointing  a  ganger  for  the  port  of  Ban 
Francisco  is  a  special  act,  and  not  therefore  uncon- 
stitutional.   Addison  v.  Saulnier,  19  Cal.  82. 

A  special  act  directing  the  District  Court  to  trans- 
fer a  criminal  cause  to  another  district  for  trial,  is 
not  unconstitutional.  Smith  v.  Judge,  etc.,  17  Cal. 
551. 

This  section  cannot  be  applied  to  special  acts.  It 
is  not  required  that  special  acts  should  have  a  uni- 
form operation.     Moore  v.  Patch,  12  Cal.  265. 

This  section  is  referred  to  in  concurring  opinion  of 
My  rick,  J.,  in  Knox  v.  Los  Angeles  County.  58  Cal. 
61. 

Section  12.  The  military  shall  be  subordinate  to  the  civil 
power.  No  standing  army  shall  be  kept  up  by  this  state  in 
time  of  peace;  and,  in  time  of  war,  no  appropriation  for  a 
standing  army  shall  be  for  a  longer  time  than  two  years. 

The  legislature  alone  can  determine  when  such 
state  of  war  exists  as  will  authorize  the  creation  of 
debt  to  repel  invasion  as  provided  in  article  VIII. 
The  issue  of  fifteen  hundred  bonds  of  the  state  in 
the  sum  of  one  thousand  dollars  each  to  aid  in  con- 
structing the  Central  Pacific  railroad,  and  running 
forty  years,  is  not  a  violation  of  the  constitution. 
People  f.  Pacheco,  27  Cal.  177 
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Section  13  No  soldier  shall,  ia  time  of  peace,  be  quartered 
in  any  house  without  the  consent  of  the  owner;  nor  in  time 
of  war,  except  in  the  manner  to  be  prescribed  by  law. 

Section  14.  Representation  shall  be  apportioned  according 
to  population. 

Section  15.  No  person  shall  be  imprisoned  for  debt  in  any 
civil  action,  on  mesne  or  linal  process,  unless  in  cases  of  fraud; 
and  no  person  shall  be  imprisoned  for  a  militia  tine  in  time  of 
peace. 

The  proceedings  distributing  an  estate  in  probate 
are  not  a  civil  action  within  the  meaning  of  the 
constitution,  and  disobedience  of  the  order  to  an 
executor  to  pay  over  the  share  of  a  distributee  may 
be  punished  as  contempt.  Nor  is  the  amount  which 
the  executor  is  so  required  to  pay  over  a  debt.  Ex 
parte  Smith,  53  Oal.  204. 

An  order  in  a  divorce  case  directing  defendant  to 
pay  money  for  ahmony,  counsel  fees,  etc.,  does  not 
create  a  debt  in  the  sense  that  defendant  cannot  be 
imprisoned  for  contempt  for  disobedience  of  the  or- 
der.   Ex  parte  Perkins,  18  Cal.  64. 

In  an  action  to  recover  money  alleged  to  have  been 
received  by  an  agent  and  not  turned  over,  the  de- 
fendant cannot  be  arrested  or  imprisoned  in  the 
absence  of  fraud.  In  the  Matter  of  Holdforth,  1 
Oal.  439,  cited  in  Ex  parte  Prader,  6  Id.  240. 

Section  16.  No  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts,  shall  ever  be  passed. 

It  has  teen  uniformly  held  that  the  right  to 
levy  taxes  upon  different  classes  of  business  con- 
ducted within  the  state  may  be  exercised  by  the 
state  and  municipal  authorities,  and  that  the  same 
does  not  impair  the  obligations  of  any  contract.  The 
rule  is  that  there  is  no  contract  not  to  tax  arising 
from  the  grant  of  franchise  or  privileges  for  conduct- 
ing the  business  of  railroading  or  other  enterprises 
where  privileges  or  franchises  are  usually  granted. 
See  section  13,  article  XI,  for  collection  of  authorities. 

The  legislature  may  change  a  rule  of  evidence 
after  the  contract  to  which  such  rule  is  applicable 
has  been  entered  into  and  after  suit  upon  the  con- 


CONSTITUTION  1849  260 

tract  has  been  commenced.  Himmelman  i\  Oarpen- 
tier,  47  Cal.  42. 

1  The  provision  of  the  Penal  Code  (Sec.  666)  that 
any  person  convicted  a  second  time  of  petit  larceny 
shall  be  deemed  guilty  of  a  felony  is  not  ex  post  facto 
because  the  first  offense  was  committed  before  the 
code  went  into  effect.  No  additional  punishment  is 
imposed  upon  the  first  offense;  i  t  is  the  second 
offense  that  is  punished  as  felony.  Ex  parte  Gu- 
tierrez 45  Oal.  429. 

By  act  of  March  18, 1868,  ((Stats,  p.  176)  for  re- 
funding the  debt  of  San  Diego  county  and  provid- 
ing revenue  to  meet  the  demands  against  the  county 
it  was,  among  other  things,  provided  that  a  board  of 
commissioners  should  carefully  examine  into  the 
legality  or  illegality  of  all  the  unfunded  indebted- 
ness of  the  county,  outstanding,  and  to  allow  or 
reject,  in  whole  or  in  part,  any  or  all  of  such  indebt- 
edness. Upon  allowance  of  any  such  demands  the 
board  was  to  issue  warrants  in  favor  of  the  claimants 
for  the  amounts  found  legal,  which  warrants  were 
made  payable  out  of  a  fund  provided  for  in  the  act 
and  designated  the  Floating  Debt  Resumption  Fund, 
without  interest.  And  when  said  fund  contained 
five  hundred  dollars  or  more  the  treasurer  should 
give  notice  for  bids  for  surrender  of  said  warrants, 
and  in  like  manner  when  the  funded  debt  resump- 
tion fund  contained  five  hundred  dollars  or  more  he 
should  give  notice  that  he  would  receive  bids  for  the 
surrender  of  bonds  of  the  county.  Bids  for  warrants 
should  not  be  accepted  exceeding  thirty-five  per  cent, 
of  the  claim,  and  for  bonds,  not  exceeding  fifty  per 
cent.  Held  J  that  valid  warrants  drawn  by  the  audi- 
tor and  presented  to  the  treasurer  and  by  the  latter 
endorsed  **not  paid  for  want  of  funds'^  held  by  par- 
ties prior  to  the  passage  of  said  act,  represented  part 
of  a  recognized  indebtedness  of  the  county  and  it 
was  not  competent  for  the  legislature  to  pass  an  act 
which  would  declare  such  claims  invalid,  nor 
could  it  authorize  a  commission  to  do  so.  That  a 
creditor  could  not  be  compelled  to  accept  another 
and  essentially  different  mode  of  payment  from 
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that  provided  by  his  contract — that  is  to  say  by  laws 
existing  when  he  became  a  creditor  of  the  county, 
but  as  no  money  was  provided  for  the  payment  of 
claims  not  submitted  to  and  passed  on  by  the  com- 
mission, the  holder  of  such  claim  was  without  rem- 
edy except  to  apply  to  the  legislature  to  provide  the 
means  of  paying  his  demand,  unless  there  were 
funds  in  the  treasury  which  were  raised  under  the 
old  law,  and  were  hj  that  law  designed  to  pay  such 
demands.  The  legislature  has  power  to  refuse  to 
make  provisions  to  pay  such  indebtedness  in  a  cer- 
tain way  and  may  omit  to  provide  any  other  way, 
and  might  even  refuse  to  provide  funds  to  pay  any 
portion  of  the  indebtedness.  If  the  demands  against 
tlie  countv  are  worth  more  in  the  market  than  the 
county  is  authorized  to  pay,  the  holder  need  not  ac- 
cept the  amount  the  treasurer  is  authorized  to  pay. 
Such  enactments  are  not  unconstitutional  as  impair- 
ing the  obligations  of  a  contract.  (Rose?'.  Estudillo, 
89  Cal.  270,  and  cases  there  cited.)  People  v.  Morse, 
43  Cal.  534;  see  also  People  v.  Wood,  7  Gal.  579. 

That  the  control  of  the  legislature  over  municipali- 
ties is  unlimited  except  that  it  cannot  require  the 
performance  of  an  act  which  would  impair  the  obli- 
gations of  a  contract.  San  Francisco  v,  Canavan,  42 
Oal.  541. 

That  the  legislature  may  establish  a  particular  mode 
by  which  alone  the  holder  of  county  indebtedness 
may  secure  payment  of  his  demand,  see  Sharp  v. 
Contra  Costa  County,  34  Oal.  284. 

When  a  statute  is  a  contract.  People  v.  Bond,  10 
Td,  570. 

An  act  for  the  funding  of  the  debt  of  Sacramento, 
authorizing  the  issuing  of  bonds  to  be  delivered  in 
extinguishment  of  the  floating  indebtedness  and  re- 
quiring an  annual  tax  to  create  a  sinking  fund  for  the 
gradual  payment  of  said  bonds,  creates  an  inviolable 
contract  when  the  bonds  are  accepted  by  the  credit- 
ors of  the  county  in  pursuance  of  the  act,  and  the 
county  authorities  may  be  compelled  to  levy  the  tax 
annually  for  the  sinking  fund.  English  v.  Supervis- 
ors Sac,  County,  19  Cal.  172.    The  act  of  1858,  (Stats. 
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p.  183)  funding  the  floating  debt  of  San  Francisco  is  a 
contract  with  its  creditors.  Thornton  v.  Hooper,  14 
Oal.  9. 

A  special  act  of  the  legislature  may  authorize  town 
trustees  to  levy  a  tax  for  local  improvement,  in  ex- 
cess of  the  limit  of  tax  provided  in  the  original  act  of 
Incorporation.  Kelsey  v.  Trustees  of  Nevada,  18 
Cal.  630. 

At  the  time  of  the  rendition  and  entering  of  a 
judgn^aent  the  law  did  not  allow  any  time  for  re- 
demption from  sales  under  execution.  Prior  to  a 
sale  under  the  execution  the  law  was  changed  by 
allowing  six  months  for  redemption,  Ileldf  the  sale 
was  effected  by  the  latter  act,  and  that  this  was  not 
an  ex  post  facto  law,  the  judgment  not  being  a  con- 
tract in  the  sense  that  the  legislature  might  not  alter 
the  conditions  resulting  from  a  sale  to  be  thereafter 
made  thereunder.  Moore  v,  Martin,  38  Cal.  428, 
and  authorities  there  cited,  including  Tuolumne 
Redemption  Co.  v,  Sedgwick,  15  Gal.  516,  as  to  re- 
demption under  statute,  and  subsequent  equitable 
redemption  from  redemptioner. 

Citing  1  Kent  Com.  455,  Held,  *'a  retrospective  stat- 
ute affecting  and  changing  vested  rights  is  very  gen- 
erally conceded  in  this  country,  as  founded  on  un- 
constitutional principles.  »  *  *  But  this  doc- 
trine is  not  understood  to  apply  to  remedial  statutes, 
which  may  be  of  a  retrospective  nature,  provided 
they  do  not  impair  contracts  or  disturb  absolute 
vested  rights,  and  only  go  to  confirm  rights  already 
existing,  and  in  furtherance  of  the  remedy  by  curing 
defects,  and  adding  to  the  means  for  enforcing  exist- 
ing obligations.  The  act  of  April  3,  1863,  (Stats,  p. 
165)  validating  sales  by  attorneys  in  fact  of  married 
women  where  the  husband  had  not  joined  in  the  ex- 
ecution of  the  power,  is  not  unconstitutional.  Prior 
to  1863,  married  women,  in  this  state  had  no  power 
to  constitute  an  attorney  in  fact  to  convey  her  sep- 
arate property.    Dentzel  v.  Waldie,  30  Cal.  142. 

There  is  no  difference  in  the  inviolability  of  a 
contract  arising  from  a  grant  of  property  to  a  munic- 
ipality and  a  like  grant  to  an  individual.    A  legisla- 
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trve  grant  is  an  actual  contract,  and  it  cannot  be  di- 
vested or  destroyed  by  any  subsequent  legislative 
enactment.  Grogan  v,  San  Francisco,  18  Oal.  607. 
See  note  under  section  37,  article  IV.  But  it  was 
held  in  Meyers  v,  English,  9  Oal.  341,  that  this  sec- 
tion refers  to  contracts  between  individuals,  and  not 
to  contracts  between  the  state  and  individuals. 

This  court  has  not  decided  that  a  voluntary  ap- 
propriatiou,  by  public  act,  of  property  or  its  pro- 
ceeds, by  a  municipal  body,  when  not  associated 
with  a  contract  as  part  of  its  obligation  or  sanction, 
removes  such  property  or  proceeds  from  control  ot 
the  municipality  or  the  legislature,  or  that  the  terms 
of  the  act  making  the  appropriation  are  unalterable. 
Even  where  such  appropriation  is  connected  with  a 
trust,  the  municipality  would  have  the  equity  of  re- 
demption, and  could  dispose  of  the  subject  of  the 
trust  subject  to  the  rights  of  the  creditors  or  of  their 
trustees,  or  the  legislature  could  authorize  such  dis- 
position. (Citing  Hart  r.  Burnett,  15  Oal.  530;  People 
V.  Supervisors,  11  Id.  206;  Payne  &  Dewey  v.  Tread- 
Well,  16  Id.  220;)  Oity  and  County  of  S.  F.  v.  Biede- 
man,  17  Cal.  444. 

Where  the  state  grants  to  persons  performing  the 
Work  of  reclaiming  swamp  land  one-half  of  the  land 
reclaimed,  and  parties  enter  upon  the  work  in  ac- 
cordance with  the  act,  they  acquire  a  vested  right 
to  proceed  to  the  completion  thereof,  and  a  subse- 
quent act  attempting  to  destroy  this  right  is  uncon- 
stitutional.   Montgomery  v,  Kasson,  16  Cal.  196. 

The  legislature  may  from  time  to  time  change  the 
remedy,  but  may  not  materially  affect  the  right. 
Whenever  it  so  far  alters  the  remedy  as  to  render 
the  right  scarcely  worth  pursuing,  it  necessarily  im- 
pairs the  obligation  of  a  contract  upon  which  the 
right  is  founded.  An  act  which  divests  the  lien  of  the 
judgment  creditor,  exempts  the  property  of  the 
debtor  from  execution,  places  it  in  the  hands  of  trus- 
tees with  power  to  sell  as  they  think  proper,  and 
compels  the  creditor  to  fund  his  scrip  at  a  less  rate  of 
interest,  and  submit  to  a  delay  of  twenty  years  with- 
out any  guaranty  that  he  will  then  be  paid,  and  ren- 
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ders  his  ri^ht  worthless  by  withdrawing  his  remedy, 
is  unconstitutional.  Smith  v.  Morse,  2  Cal.  525. 
Approved  in  Thorne  v.  San  Francisco,  4  Cal.  148; 
Heydenfeldt  v.  Hitchcock,  15  7c?.  514;  Wheeler  «. 
Miller.  16  Td.  125;  Ellis  v,  Eastman,  32  Id,  448. 

For  decisions  under  Legal  Tender  Act,  see  Belloc 
V.  Davis,  38  Oal.  254. 

8KCTI0N  17.  Foreigners  who  are  or  who  may  hereafter  be- 
come bona  fide  residents  of  this  state,  shall  enjoy  the  same 
rights  in  respect  to  the  possession,  enjoyment  and  inheritance 
of  property  as  native  born  citizens. 

A  non-resident  alien  can  acquire  property  in  this 
state  by  purchase,  but  not  by  descent  or  other  oper- 
ation of  law.  Norris  v.  Hoyt,  18  Cal.  217.  The  stat- 
ute permitting  bona  fide  resident  aliens  to  inherit  is 
not  unconstitutional.  The  rights  of  resident  aliens 
may  be  enlarged  by  the  legislature,  but  may  not  be 
restricted.  State  of  Oal.  v,  Rogers,  13  Cal.  159. 
Also  Farrell  v.  Enright,  12  Oal.  450. 

Section  18.  Neither  slavery  nor  involuntary  servitude,  un- 
less for  the  punishment  of  crime,  shall  ever  be  tolerated  in 
this  state. 

Section  19.  The  right  of  the  i>eople  to  be  secure  in  their 
persons,  houses,  papers  and  effects,  against  unreasonable  seiz- 
ures and  searches,  shall  not  be  violated ;  and  no  warrant  shall 
issue,  but  on  probable  cause,  supported  by  oath  or  affirmation, 
particularly  describing  the  place  to  be  searched,  and  the  per- 
sons and  things  to  be  seized. 

Section  20.    Treason  against  the  state  shall  consist  only  in 
levying  war  against  it,  adhering  to  its  enemies,  or  giving  them 
aid  and  comfort.    No  person  shall  be  convicted  of  treason, 
unless  on  the  evidence  of  two  witnesses  to  the  same  overt  act, 
or  confession  in  open  court. 

Section  21.  This  enumeration  of  rights  shall  not  be  con 
strued  to  impair  or  deny  others  retained  by  the  people. 

Section  22.  The  legislature  shall  have  no  power  to  make  an 
appropriation,  for  any  purpose  whatever,  for  a  longer  period 
than  two  years.  [This  section  was  added  by  amendment  rati, 
fled  September  6, 1871.] 
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ARTICLE  II. 

RIGHT  OF   SUFFRAGE, 

Section  U  Every  white  male  citizen  of  the  United  States, 
and  every  white  male  citizen  of  Mexico  who  shall  have  elected 
to  become  a  citizen  of  the  United  States,  und  er  the  treaty  of 
peace  exchanged  and  ratified  at  Queretaro,  on  the  thirtieth 
day  of  May,  eighteen  hundred  and  forty-eight,  of  the  age  of 
twenty-one  years,  who  shall  have  been  a  resident  of  the  state 
six  months  next  preceding  the  election,  and  the  county  or  dis- 
trict in  which  be  claims  his  vote  thirty  days,  shall  be  entitled 
to  vote  at  all  elections  which  are  now  or  hereafter  may  be 
anthorized  by  law;  provided  that  nothing  herein  contained 
shall  be  construed  to  prevent  the  legislature,  by  a  two-thirds 
concurrent  vote,  from  admitting  to  the  right  of  suffrage  Indi- 
ans, or  the  descendants  of  Indians,  in  such  special  cases  as 
such  a  proportion  of  the  legislative  body  may  deem  just  and 
proper. 

The  fourteenth  amendment  to  the  constitution  of 
the  United  States  does  not  annul  the  provision  of  the 
state  constitution  which  denies  to  females  the  right 
to  vote*    VanValkenberg  v.  Brown,  43  Cal.  43. 

Section  2,  Electors  shall,  in  all  cases  except  treason,  felony, 
or  breach  of  the  peace,  be  privileged  from  arrest  on  the  days  of 
election,  during  their  attendance  at  such  election,  going  to  and 
returning  therefrom. 

Section  3.  No  elector  shall  be  obliged  to  perform  militia 
duty  on  the  day  of  election,  except  in  time  of  war  or  public 
danger. 

Section  4.  For  the  purpose  of  voting,  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by  reason  of  his 
presence  or  absence  while  employed  in  the  service  of  the 
United  States,  nor  while  engaged  in  the  navigation  of  the 
waters  of  this  state  or  of  the  United  States,  or  of  the  high  seas; 
nor  while  a  student  at  any  seminary  of  learning;  nor  while 
kept  at  any  almshouse,  or  other  asylum,  at  public  expense;  nor 
while  confined  in  any  public  prison. 

The  fact  of  being  a  soldier  in  the  XTnited  States 
army  does  not  disqualify  any  one  from  voting,  but 
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no  one  is  entitled  to  vote  unless  he  possesses  the 
qualifications  as  to  citizenship  and  residence  in  the 
county  required  by  section  one  of  this  article.  Mere 
residence  or  sojourn  of  such  soldier  in  the  state  for 
the  requisite  period  of  time  does  not  make  him  a  cit- 
izen nor  entitle  him  to  vote.  People  ex  rel.  Orman  », 
Riley,  15  Gal.  49.  See  also  Day  v.  Jones,  31  Oal.  262, 
and  cases  there  cited. 

Section  5.  No  idiot  or  insane  person,  or  person  convicted  of 
any  infamous  crime,  shall  be  entitled  to  the  priyilegee  of  an 
elector. 

Section  6.    All  elections  by  the  people  shall  be  by  ballot. 

ARTICLE  III. 

DISTRIBUTION  OF  POWERS. 

Section  1.  The  powers  of  the  government  of  the  state  of 
California  shall  be  divided  into  three  separate  departments: 
the  legislative,  the  executive  and  judicial;  and  no  i)er8on 
charged  with  the  exercise  of  powers  properly  belonging  to  one 
of  these  departments  shall  exercise  any  functions  appertain- 
ing to  either  of  the  others,  except  in  the  cases  hereinafter  ex- 
pressly directed  or  permitted. 

[See  notes  under  section  1,  article  IV.] 

Acts  of  the  legislature  attempting  to  validate 
judgments  or  probate  orders  for  sale  of  real  estate 
which  are  void  for  want  of  jurisdiction  are  unconsti- 
tutional as  an  exercise  of  judicial  functions  by  legis- 
lature.   Pryor  v.  Downey,  50  Cal.  388. 

The  act  of  March  28,  1874,  (Stats,  p.  755)  directed 
a  vote  to  be  taken  of  the  qualified  electors  of  Siski- 
you county  as  to  whether  a  certain  portion  of  Kla- 
math county  should  be  annexed  to  Siskiyou,  and 
that  if  the  vote  was  in  the  affirmative,  Klamath 
county  should  be  abolished  and  a  portion  thereof  be 
annexed  to  Siskiyou  and  a  portion  to  Humboldt 
counties.  Held,  In  matters  of  purely  local  con- 
cern, it  is  competent  of  the  legislature  to  enact  that 
a  statute  affecting  only  a  particular  locality  shall 
take  effect  on  condition  that  it  is  approved  by  a  vote 
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of  a  majority  of  the  people  whom  the  legislature 
shall  decide  are  those  who  are  interested  in  the 
question.  The  legal  proposition  involved  is  not  af- 
fected by  the  fact  that  only  the  voters  of  Siskiyou 
were  required  to  vote  on  the  question  of  annexation. 
There  was  no  apparent  delegation  of  legislative 
power.     People  v.  Nally,  49  Cul.  478. 

The  article  (III)  refers  to  the  state  government — 
not  to  the  local  governments,  which  are  left  to  be 
created  (Sec.  4,  Art  XI)  by  the  legislature.  The 
cases  of  Burgoyne  t;.  Supervisors,  5  Oal.  9;  People 
V.  Bircham,  12  Id,  50;  Uridias  v,  Morrill,  22  Id,  474; 
and  Sanderson*s  case,  30  Id.  160,  as  well  as  numer- 
ous intermediate  cases  are  overruled,  in  so  far  as 
they  apply  this  article  to  local  and  municipal  gov- 
ernments, and  holds  that  there  is  no  constitutional 
objection  to  the  police  judge  of  San  Francisco  hold- 
ing and  performing  the  duties  of  the  office  of  police 
commissioner,  as  an  ex  officio  office.  People  v.  Pro- 
vines,  34  Oal.  620. 

The  state  being  plaintiff  in  an  action  against  a 
citizen  may,  through  the  legislature,  allow  a  new  or 
additional  defense  to  be  pleaded,  and  such  action  is 
not  an  assumption  of  judicial  powers  by  the  legisla- 
ture. Such  objection  might  be  successfully  urged 
with  great  if  not  conclusive  force  against  an  act  that 
should  attempt  to  reopen  a  judgment  in  a  single 
specified  action,  or  to  prescribe  the  time,  place  or 
manner  of  its  trial.  The  act  in  question  was  a  gen- 
eral law,  applicable  to  all  cases  involving  the  partic- 
ular defense  thereby  permitted  to  be  made.  People 
v.  Frisbie,  26  Oal.  136.  And  the  legislature  may, 
with  consent  of  defendant,  change  tlie  place  of 
trial  from  the  county  in  which  the  indictment  is 
pending.  Smith  v.  Judge  of  Twelfth  District,  17 
Oal.  548. 

There  is  nothing  in  this  distribution  of  powers 
which  places  either  department  above  the  law,  or 
makes  either  independent  of  the  other.  It  simply 
provides  that  there  shall  be  separate  departments, 
and  it  is  only  in  a  restricted  sense  that  they  are  in- 
dependent of  each  other.  Where  discretion  is  vested 
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in  terms,  or  necessarily  implied  from  the  nature 
of  the  duties  to  be  performed,  they  are  independent 
of  each  other,  but  in  no  other  case.  The  leg- 
islature may  pass  such  laws  as  it  may  judge  expe- 
dient, subject  only  to  the  prohibitions  of  the  consti- 
tution. If  it  overstep  those  limits  and  attempt  to  im- 
pair the  obligation  of  contracts,  or  to  pass  ex  post 
facto  laws,  or  grant  special  acts  of  incorporation  for 
other  than  municipal  purposes,  the  judiciary  will  set 
aside  its  legislation  and  protect  the  rights  it  has  as- 
sailed. McOauley  v.  Brooks,  16  Oal.  39;  see  also 
Smith  V,  Judge  of  Twelfth  District,  17  Id,  657; 
Sharp  V,  Oontra  Oosta  Co.,  34  Jcf.  290;  Ex  parte  An- 
drews, 18  Id.  685 ;  Cohen  v.  Wright,  22  Id,  308;  Ex 
parte  Shrader,  33  Id.  281,  and  the  cases  therein 
cited. 

AKTICLE  IV. 

LEGISLATIVE  DEPARTMENT. 

Section  t.  The  legislative  power  of  this  state  shall  be  vested 
in  a  senate  and  assembly,  which  shall  be  designated  the  legis- 
lature of  the  state  of  California,  and  the  enacting  clause  of 
every  lavr  shall  be  as  follows:  "The  people  of  the  state  of  Cali« 
lornia,  represented  in  senate  and  assembly,  do  enact  as  fol- 
lows." 

The  legislature  by  act  of  April  9, 1862,(Stats.  p.  151) 
created  a  commission  and  authorized  it  to  cut  a  canal 
above  the  mouth  of  the  American  river  for  the  pur- 
pose of  protecting  the  city  of  Sacramento  from  high 
water.  Thereafter,  by  reason  of  said  canal,  the  lands 
of  one  Hoagland  were  greatly  damaged  by  high  water. 
By  act  of  March  11,  1876,  (Stats,  p.  214)  the  said 
Hoagland  was  authorized  to  sue  Sacramento  for  his 
damages.  Heldf  the  legislature  had  no  power  to  cre- 
ate a  claim  against  a  municipal  corporation  without 
the  consent  of  those  who  are  to  be  taxed  with  its 
payment.    Hoagland  v,  Sacramento,  52  Oal.  142. 

The  pueblo  lands  of  the  town  of  Santa  Barbara 
were  subject  to  legislative  control,  and  a  subsequent 
approval  by  the  legislature  of  a  defective  conveyance 
by  the  town  authorities  of  a  portion  of  the  pueblo 
land,  was  equivalent,  in  law,  to  a  previous  authoritv 
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to  dispose  of  them.    Thompson  v.  Thompson,  52  Gal. 
155. 

The  legislature  has  power  to  changre  the  rules  of 
evidence  at  any  time.  A  deposition  which  would 
have  been  admipsible  in  evidence  before  the  amend- 
ment of  section  1880,  C.  0.  P.,  in  1874,  could  not  be 
received  in  evidence  thereafter.  Mitchell  v,  Hagen- 
meyer,  51  Cal.  108. 

The  legislature  cannot  levy  assessments  for  street 
improvements  in  a  city,  but  may  authorize  the  muni- 
cipal authorities  to  do  so.  Brady  v.  King,  53  Cal.  44. 
People  V.  Lynch,  51  Cal.  15,  and  cases  ciied.  Schu- 
macker  v.  Toberman,  56  Cal.  511. 

The  legislature  has  power  to  vacate  a  street  in  a 
city,  and  may  commit  such  authority  to  the  munici- 
pality, and  may  again  revoke  it,  or  itself  exercise  the 
power.  The  plenary  power  of  the  legislature  over 
the  whole  domain  of  streets  is  well  illustrated  by  the 
decisions  of  this  court  in  the  litigation  concerning 
Kearney,  Second  and  Beale  streets.  Polack  r.  S.  F, 
Orphan  Asylum,  48  Cal.  491.  See  S.  F.  v.  Canavan, 
42  Cal.  541 ;  Payne  v.  Treadwell,  16  Cal.  233;  People 
V.  San  Francisco,  36  Cal.  595. 

The  constitution  is  not  a  grant  but  a  limitation  of 
X)Ower,  and  when  any  one  challenges  an  act  of  the 
legislature  as  in  violation  of  the  constitution,  they 
must  point  out  the  particular  provision  which  they 
claim  is  violated.  The  legislature  may  compel  local 
improvements  which  it  deems  beneficial  to  the  peo- 
ple, such  as  abating  nuisances,  opening  canals, 
irrigating  arid  districts,  building  levees,  and  may 
impose  local  assessments  to  pay  for  the  same.  Hagar 
V,  Supervisors  of  Yolo  County,  47  Cal.  223.  And 
those  clauses  of  the  constitution  which  provide  that 
taxation  shall  be  equal  and  uniform,  and  prescribe 
the  mode  of  assessment  and  the  persons  by  whom 
assessments  shall  be  made,  and  that  all  property  shall 
be  taxed,  have  no  application  to  assessments  made 
for  local  improvements.  Id.  May  authorize  the 
channel  of  a  river  to  be  changed  to  protect  a  locality 
from  threatened  inundation.  Green  v.  Swift,  Id, 
536.    May  enact  that  suits  for  violation  of  city  or- 
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dinance  be  prosecuted  in  the  name  of  the  people  of 
the  state.  Pillsbury  v.  Brown,  Id,  478.  Although 
the  constitution  of  the  state  does  not  prescribe  the 
particular  duties  of  attorney-general,  secretary,  con- 
troller and  treasurer,  and  contains  no  express  limita- 
tion upon  the  powers  of  the  legislature  as  to  the 
nature  of  the  duties  it  may  impose  upon  those  offi- 
cers, yet  there  is  an  implied  limitation,  which  is  to 
be  found  in  the  general  character  of  duties  which 
similar  officers  had  performed  in  other  states  before 
our  constitution  was  adopted.  Love  v.  Baehr,  Id.  364. 
The  legislature  has  power  in  creating'  an  ofS.ce  to 
define  the  duties  of  the  officer  by  requiring  that  such 
duties  shall  be  such  as  are  prescribed  by  a  statute 
already  existing,  and  referring  to  such  statute  for  the 
purpose.    People  v,  Whipple,  No.  2,  Id,  592. 

The  constitution  is  not  a  grant  but  a  limitation  of 
powers,  and  an  express  enumeration  of  powers  is  not 
an  exclusion  of  others  not  named  unless  there  are 
negative  terms  expressive  of  the  intent  to  exclude 
others  not  named.     Ex  j^arte  McCarthy,  29  Oal.  396. 

That  the  constitution  is  not  a  grant  but  a  limita- 
tion upon  powers  of  legislation  and  that  it  is  com- 
petent for  the  legislature  to  exercise  all  powers  not 
forbidden  by  the  constitution  or  delegated  to  the 
general  government  or  prohibited  by  the  constitution 
of  the  United  States,  see  Oohen  v.  Wright,  22  Oal. 
308;  Hobart  v.  Supervisors,  17  Oal.  24;  People  t?. 
Judge  Twelfth Dist.  Id,  548;  Ver mulct;.  Bigler,  5  Id, 
23;  ]?eople  ?;.  Coleman,  4  /d.  46;  and  such  restric- 
tions must  appear,  either  by  express  terms  or  by 
necessary  inference.    State  v.  Rogers,  13  Id,  160. 

The  legislature  has  power  to  change  a  rule  of  evi- 
dence after  a  contract  to  which  the  rule  applies  has 
been  made  and  after  suit  has  been  commenced  on  the 
contract.  Himmelman  v.  Oarpentier,  47  Oal.  42,  and 
may  change  the  mode  of  trial  in  a  criminal  case. 
People  V.  Mortimer,  46  Oal.  114;  but  cannot  legalize 
existing  pleadings  which  are  substantially  defective, 
without  causing  them  to  be  amended.  People  v, 
Mariposa  Oounty,  31  Cal.  196. 

For  the  purpose  of  securing  mechanics'  liens,  the 
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act  of  1868,  (Stats,  p.  589)  declaring  that  persons 
claiming  an  interest  in  lands  who  knowingly  permit 
buildings  or  other  improvements  to  be  erected  there- 
on without  giving  notice  that  they  will  not  be 
responsible  for  the  cost  thereof  shall  be  deemed  to 
have  acquiesced  in  their  erection,  is  not  unconstitu- 
tional.    Fuquay  v.  Stickney,  41  Cal.  583. 

The  legislature  has  power  to  declare  who  ma^ 
be  witnesses,  and  to  regulate  the  production  of  evi- 
dence in  the  courts  of  the  state.  The  constitution  of 
the  United  States  does  not  conflict  with  the  power  of 
the  legislature  to  deny  Chinese  testimony.  (Peo- 
ple v.  George  Washington,  36  Oal.  658,  overruled.) 
People  V.  Brady,  40  Oal.  198.  Congress  has  no  con- 
stitutional authority  to  legislate  concerning  rules  of 
evidence  administered  in  courts  of  this  state.  Duffy 
t?.  Hobson,  40  Oal.  240. 

A  legislative  act  extending  the  corporate  limits 
of  the  city  of  Santa  Eosa,  held  constitutional  al- 
though certain  lands  thereby  embraced  were  used 
for  agricultural  piirposes  and  were  not  essential  for 
municipal  purposes.  Oity  of  Santa  Rosa  v,  Ooulter, 
58  Oal.  537. 

That  part  of  the  act  creating  a  state  board  of 
equalization  which  makes  the  controller  one  of  its 
members,  and  providing  that  the  governor  appoint 
the  other  two  members,  is  not  unconstitutional. 
Savings  and  Loan  Soc.  v,  Austin,  46  Oal.  416.  Wal- 
lace 0.  J.,  and  Niles  J.,  dissenting  in  part. 

The  act  of  March  7,  1878,  (Stats,  p.  181)  for  the  re- 
lief of  Geo.  Knox,  is  unconstitutional ;  Knox  was 
appointed  superintendent  of  irrigation  in  Los  An- 
geles county  in  pursuance  of  an  act  of  March  10, 
1874,  (Stats,  p.  312)  but  as  he  was  an  officer  of  only 
such  localities  or  districts  as  were  formed  into  irri- 
gation districts,  he  was  not  a  county  officer,  and  he 
could  only  be  paid  from  the  funds  realized  from 
water  rates  collected  from  persons  supplied  with 
water.  (Peoples.  Townsend,  56  Oal.  633.)  Knox  v. 
Los  Angeles  County,  58  Oal.  59. 

The  legislature  can  abolish  or  change  an  ofiS.ce 
created  by  it,  and  it  may  extend  or  abridge  the  terms 
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of  its  incumbents  at  pleasure.  It  may  confer  upon 
the  board  of  fire  underwriters — ^voluntary  association 
— the  power  to  elect  a  fire  commissioner.  A  change 
in  the  membership  of  the  association  does  not  take 
away  its  power  of  appointment,  and  the  constitution 
does  not  prohibit  the  legislature  from  conferring 
such  power  upon  such  association  even  though  its 
members  are  not  citizens  of  the  United  States  nor 
electors  of  the  city.  In  re  Bulger;  In  re  Merrill,  46 
Cal.  553. 

The  legislature  has  no  power  to  declare  that 
improvements  made  upon  public  lands  of  the 
United  States,  such  as  trees  and  houses  which  have 
become  part  of  the  realty,  may  be  removed  by  the 
person  making  such  improvements,  within  six 
months  after  the  lands  shall  have  become  the  pri- 
vate property  of  any  person.  The  act  of  1868, 
(Stats,  p.  708)  giving  such  right  is  void,  because  in 
conflict  with  the  act  of  congress  admitting  this  state 
into  the  union.    Collins  v.  Bartlett,  44  Oal.  371. 

The  power  of  the  legislature  over  provisions  for 
payment  by  municipalities  of  claims  equitably  due 
from  them  will  not  be  revised  by  the  courts,  unless 
in  exceptional  cases.  The  act  of  1870,  (Stats,  p.  309) 
providing  tor  the  payment  by  San  Francisco  of  the 
claim  of  Patrick  Creighton  is  held  valid,  although 
the  act  under  which  he  rendered  his  services  ex- 
pressly declared  that  said  city  should  in  no  event 
become  liable  therefor.  Creighton  v.  San  Francisco, 
42  Cal.  449;  and  see  McDonald  v.  Maddux,  11  Cal. 
187 ;  People  ».  Supervisors,  Id.  206.  It  is  within  the 
power  of  the  legislature  to  refuse  to  make  provision 
for  the  payment  of  county  indebtedness.  (Rose  v, 
Estudillo,  39  Cal,  270;)  People  v.  Morse,  43  Cal.  534. 

Municipal  corporations  are  but  subordinate  subdi- 
visions of  the  state  government,  which  may  be  cre- 
ated, altered,  or  abolished,  at  the  will  of  the  legisla- 
ture, which  may  enlarge  or  restrict  their  powers,  di- 
rect the  mode  and  manner  of  their  exercise,  and  de- 
fine what  acts  they  may  or  may  not  perform,  subject, 
however,  to  the  limitation  that  the  legislature  can- 
not direct  the  performance  of  an  act  which  will  im- 
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pair  the  obligation  of  contract.  San  Francisco  v, 
Ganavan,  42  Gal.  541. 

The  act  of  March  3,  1870,  (Stats,  p.  146)  requiring 
the  city  and  county  of  San  Francisco  to  pay  out  of 
its  treasury  for  the  services  of  the  commissioners  and 
certain  others  employed  on  the  proposed  extension 
of  Montgomery  street,  is  constitutional,  Sinton  v. 
Ashbury,  41  Gal.  525.  The  act  of  April  1,  1870, 
(Stats,  p.  551)  authorizing  the  city  of  Stockton  to 
subscribe  aid  for  building  a  railroad,  is  constitu- 
tional. S.  &  V.  R.  R.  Go.  V.  Stockton,  41  Gal.  147, 
and  cases  there  cited. 

An  act  allowing  soldiers  in  the  XT.  S.  army  to  vote 
elsewhere  and  requiring  the  vote  to  be  transmitted 
to  the  county  of  their  residence  to  be  canvassed  is 
unconstitutional.  (Bourland  v,  Hildreth,  26  Gal. 
161 ;)  Day  v.  Jones,  31  Gal.  262. 

Legislative  power  prescribes  rules  of  conduct  for 
the  government  of  the  citizen  or  subject,  while  judi- 
cial power  punishes  or  redresses  wrongs  growing  out 
of  rules  previously  established.  The  distinction  lies 
between  a  rule  and  a  sentence.  The  legislature  as 
well  as  the  judiciary  may  determine  facts.  Whether 
the  determination  of  a  fact  is  legislative  or  judicial 
depends  upon  the  use  to  which  the  facts  are  put 
when  found.  The  legislature  may  determine  and 
declare  that  slaughter  houses  within  certain  limits 
are  nuisances.    Ex  parte  Schrader,  33  Gal.  279. 

A  state  has  no  power  to  impose  a  toll  upon  lum- 
ber and  logs  floated  down  stream  from  that  state 
into  an  adjoining  state.  States  cannot  regulate  com- 
merce between  states.  G.  R.  L.  Go.  v.  Patterson,  33 
Gal.  334. 

The  legislature  could  delegate  to  the  municipality 
of  San  Francisco  power  to  pass  an  ordinance  prohib- 
iting: the  keeping-  of  cows,  swine,  etc.,  within  cer- 
tain limits.    Ex  parte  Schrader,  33  Gal.  279. 

The  courts  will  not  review  the  determination  of 
the  legislature  in  empowering  a  county  to  subscribe 
for  stock  in  a  railroad,  that  such  railroad  will  be  a 
public  benefit.  Held,  further,  the  legislature  may 
cocapel  a  county  to  subscribe  and  issue  bonds  for  such 
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stock,  and  levy  taxes  to  pay  its  bonds.    Napa  Valley 
R.  R.  Co.  V.  Napa  County,  30  Cal.  435. 

An  act  of  the  legislature  will  not  be  pronounced 
invalid  unless  clearly  and  manifestly  repugnant  to 
some  clause  of  the  constitution.  People  v,  Sassovich, 
29  Cal.  480.  Nor  on  ground  of  general  policy  of  the 
constitution  unless  such  policy  is  manifestly  expressed 
and  not  left  to  general  inference.  Pattison  v.  Super- 
visors Yuba  County,  13  Cal.  175. 

A  county  may  be  authorized  to  fund  its  debt  by 
issuing  interest  bearing  bonds  and  taking  up  its  war- 
rants which  bear  no  interest.  Chapman  v,  Morris, 
28  Cal.  393. 

Where  retrospective  laws  have  been  held  void  it 
has  been  in  consequence  of  impairing  or  disturbing 
some  vested  right.  As  to  act  validating  conveyances 
by  married  women  of  their  separate  property  see 
Dentzel  r.  Waldie,  30  Cal.  141 ;  settlement  of  es- 
tates of  deceased  persons,  see  People  v.  Senter,  28  Cal. 
506;  specific  contract  act,  see  Gralland  v.  Lewis,  26 
Cal.  48  and  cases  cited;  all  of  which  acts  have  been 
held  remedial  and  constitutional.  Legal  tender 
notes,  ^eenbacks,  see  Lick  i\  Faulkner,  25  Cal. 
405;  Kierski  v,  Mathews,  Id,  592;  Carpentier  v,  Ath- 
erton, /d.  564;  test  oath,  Cohen  v.  Wright,  22  Cal. 
294. 

The  legislature  has  power  to  appoint  a  commis- 
sioner to  investigate  and  report  upon  an  equitable 
claim  of  one  county  against  another  arising  out  of 
the -creating  of  anew  county  and  may  compel  the 
county  indebted  to  levy  and  collect  a  tax  to  pay  the 
amount  reported  by  the  commissioner  to  be  due. 
People  V,  Alameda  County,  26  Cal.  641. 

The  act  of  April  26,  1862,  (Stats,  p.  462)  to  protect 
free  white  labor  against  competition  with  Chinese 
coolie  labor  is  in  violation  of  the  constitution  of  the 
United  States,  giving  congress  power  to  regulate 
commerce  with  foreign  nations.  Lin  Sing  v.  Wash- 
burn,  20  Cal.  534. 

The  legislature  has  power  to  direct  a  court  to 
transfer  an  indictment  for  murder  therein,  to  an- 
other district  for  trial.     Smith  v.  Judge  of  Twelfth 
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District,  17  Cal.  548.  And  may  make  the  taking 
effect  of  local  laws  dependent  upon  the  will  of  the 
voters  of  a  locality — upon  a  majority  or  of  a  few — as 
in  the  removal  of  capitals,  courthouses,  etc.  Hobart 
v.  Supervisors,  Id,  24. 

A  clause  in  an  act  containing  an  unconstitutional 
provision  will  vitiate  a  wholeact,  if  it  enter  so  entirely 
into  the  scope  and  design  of  the  law  that  it  would  be 
impossible  to  maintain  it  without  the  obnoxious  pro- 
vision. Reed  v.  Omnibus  R.  R.  Co.,  33  Cal.  212. 
And  where  the  main  body  of  the  act  is  unconstitu- 
tional a  particular  clause  must  also  fall,  unless  the 
latter  is  an  independent  provision,  constitutional  in 
itself  and  capable  of  enforcement  without  reference 
to  the  body  of  the  act.  Lathrop  v.  Mills,  19  Cal. 
514. 

The  legislature  may  constitutionally  prescribe 
rules  of  practice  in  criminal  and  civil  cases ;  and 
among  these  is  the  provision  as  to  the  time  and  mode  of 
excepting  to  irregularities  of  proceedings.  The  pro- 
vision that  persons  held  to  answer  before  the  grand 
jury  is  drawn  must  make  their  objections  to  the 
grand  jury  on  its  being  impaneled  is  sustained. 
(People  V.  Beatty,  14  Oal.  567.)  People:t;.  Arnold,  15 
Cal.  478. 

The  legislature  cannot  exercise  judicial  functions, 
and  an  act  providing  that  no  injunction  shall  issue 
against  commissioners  appointed  to  sell  the  state's 
interest  within  the  water  line  front  at  San  Francisco 
is  unconstitutional.    Guy  v.  Hermance,  5  Cal.  74. 

The  act  of  April  15,  1852,  (Stats.  1850-3,  p.  231,)  in 
relation  to  fugitives  from  labor  held  constitutional 
as  an  exercise  of  the  general  police  power  of  the 
state,  and  slaves  brought  into  the  state  prior  to  the 
adoption  of  the  constitution  and  who  asserted  their 
freedom  could  be  reclaimed  by  their  owner  under 
said  act.    In  re  Perkins,  2  Cal.  426. 

Section  2.  The  sessions  of  the  legislature  shall  be  biennial 
and  shall  commence  on  the  first  Monday  of  December  next  en- 
suiug  the  election  of  ils  members,  unless  the  governor  of,  the 
state  shall,  in  the  interim,  convene  the  legislature  by  procla- 
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matlon.    No  session  shall  continue  longer  than  one  hundred 
and  twenty  days.    [Amendment  ratified  Sept.  3, 1862.] 

[original  section.] 
Section  2.  The  sessions  of  the  legislature  shall  be  annual, 
and  shall  commence  on  the  first  Monday  of  January,  next  en- 
Buinfr  the  election  of  its  members,  unless  the  governor  of  the 
state  shall,  in  the  Interim,  convene  the  legislature  by  proula- 
mation. 

SECTION  8.  The  members  of  the  assembly  shall  be  chosea 
biennially,  by  the  qualified  electors  of  their  respective  districts, 
on  the  first  Wednesday  in  September,  unless  otherwise  ordered 
by  the  legislature,  and  their  term  of  office  shall  be  two  years. 
[Amendment  ratified  Sept.  3, 1862.1 

[original  SECTION.] 
Section  8.  The  members  of  the  assembly  shall  be  chosen 
annually,  by  the  qualified  electors  of  their  respective  districts, 
on  the  Tuesday  next  after  the  first  Monday  in  November,  unless 
otherwise  ordered  by  the  legislature,  and  their  term  of  office 
shall  be  one  year. 

Section  4.  Senators  and  members  of  assembly  shall  be  duly 
qualified  electors  in  the  respective  counties  and  districts  which 
they  represent. 

Section  5.  Senators  shall  be  chosen  for  the  term  of  four 
years,  at  the  same  time  and  places  as  members  of  the  assembly ; 
and  no  person  shall  be  a  member  of  the  senate  or  assembly  who 
has  not  been  a  citizen  and  inhabitant  of  the  state  and  of  the 
county  or  district  for  which  he  shall  be  chosen  one  year  next 
before  his  election .    [Amendment  ratified  Sept.  3, 1862.] 

[original  SECTION.] 
Section  5.  Senators  shall  be  chosen  for  the  term  of  two 
years,  at  the  same  time  and  places  as  members  of  assembly; 
and  no  perfon  shall  be  a  member  of  the  senate  or  assembly 
who  has  not  been  a  citizen  and  inhabitant  ol  the  state  one  year, 
and  of  the  county  or  district  for  which  he  shall  be  chosen  six 
months  next  before  his  election. 

Section  6.  The  number  of  senators  shall  not  be  less  than 
one-third  nor  more  than  one-half  of  that  of  the  members  of  the 
assembly;  and  at  the  first  session  of  the  legislature  after  this 
section  takes  effect,  the  senators  shall  be  divided  by  lot,  as 
equally  as  may  be,  into  two  classes.  The  seats  of  the  senators 
of  the  first  class  shall  be  vacated  at  the  expiration  of  the  sec- 
ond year,  so  that  one-half  shall  be  chosen  biennially.  [Amend- 
ment ratified  Sept.  8, 1862.] 
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[ORIGINAL  SECJnON.] 
Section  6.  The  number  of  senators  shall  not  be  less  than 
one-third  nor  more  than  one-half  of  that  of  the  members  of 
assembly;  and  at  the  first  session  of  the  le&rislattire  after  this 
constitution  takes  effect,  the  senator:^  shall  be  divided  by  lotas 
equally  as  may  be.  into  two  classes;  the  seats  of  the  senators  of 
the  first  class  shall  be  vacated  at  the  expiratiou  of  the  first 
year,  so  that  one-half  shall  be  chosen  annually. 

Section  7.  When  the  number  of  senators  is  increased,  they 
shall  be  apportioned  by  lot,  so  as  to  keep  the  two  classes  as 
nearly  equal  in  number  as  possible. 

Section  $.  Each  house  shall  choose  its  own  officers,  and 
judge  of  the  qualifications,  elections,  and  returns  of  its  own 
members. 

Section  9.  A  majority  of  each  house  shall  constitute  a  quo- 
rum to  do  business;  but  a  smaller  number  may  adjourn  from 
day  to  day,  and  may  compel  the  attendance  of  absent  members 
iu  such  manner  and  under  such  penalties  as  each  bouse  may 
provide. 

Section  10.  Each  house  shall  determine  the  rules  of  its  own 
proceedings,  and  may,  with  the  concurrence  of  two-thirds  of 
all  the  members  elected,  expel  a  member. 

Section  11.  Each  house  shall  keep  a  journal  ^f  its  own  pro- 
ceedings, and  publish  the  same ;  and  the  yeas  and  nays  of  the 
members  of  either  house  on  any  question  shall,  at  the  desire  of 
any  three  members  present,  be  entered  on  the  journal. 

Section  12.  Members  of  the  legislature  shall,  in  all  cases 
except  treason,  felony,  and  breach  of  the  peace,  be  privileged 
from  arrest,  and  shall  not  be  subject  to  any  civil  process  dur- 
ing the  session  of  the  legislature,  nor  for  fifteen  days  next  be- 
fore the  commencement  and  after  the  termination  of  each 
session. 

Section  18.  When  vacancies  occur  in  either  house,  the  gov- 
ernor, or  the  person  exercising  the  functions  of  the  governor, 
shall  issue  writs  of  election  to  fill  such  vacancies. 

Section  14.  The  doors  of  each  bouse  shall  be  open,  except 
on  such  occasions  as,  iu  the  opinion  of  the  house,  may  require 
secrecy. 

Section  15.  Neither  house  shall,  without  the  consent  of  the 
other,  adjourn  for  more  than  three  days,  nor  to  any  other 
place  than  that  in  which  they  may  be  sitting. 

Section  16.    Any  bill  may  originate  in  either  house  of  the 
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legislature,  and  all  bills  passed  by  one  house  may  be  amended 
in  the  other. 

Section  17.  Every  bill  which  may  have  passed  the  legisla* 
ture  shall,  before  it  becomes  a  law,  be  presented  to  the  goY- 
ernor.  If  he  approve  it,  he  shall  sign  it;  but  if  not  be  shall 
return  it,  with  his  objections,  to  the  bouse  in  which  it  origin- 
ated, which  shall  enter  the  same  upon  the  journal,  and  pro- 
ceed to  reconsider  it.  If,  after  such  reconsideration,  it  again 
pass  both  houses,  by  yeas  and  nays,  by  a  majority  of  two- 
thirds  of  the  members  of  each  house  present,  it  shall  become  a 
law  notwithstanding  the  governor's  objections.  If  any  bill 
shall  not  be  returned  within  ten  days  after  it  shall  haye  been 
presented  to  him,  (Sundays  excepted)  the  same  shall  become  a 
law,  in  like  manner  as  if  he  had  signed  it,  unless  the  legisla- 
ture, by  adjournment,  prevent  such  return. 

An  adjoummeiit  of  either  house  from  day  to  day 
is  not  such  adjournment  as  would  prevent  the  gov- 
ernor from  returning  a  bill  with  his  objections  there- 
to, within  the  ten  days  allowed.  If  the  house  to 
which  it  is  directed  be  not  in  session  at  the  time, 
and  it  being  the  last  of  the  ten  days  within  which 
the  bill  should  be  returned,  it  should  be  placed  be- 
yond the  executive  control  by  leaving  it  with  presid- 
ing officer,  secretary  or  other  suitable  officer  of  the 
house  to  which  it  is  directed.  Harpending  v,  Haight, 
39  Oal.  189. 

In  computing  the  ten  days  within  which  a  bill 
should  be  returned,  the  day  on  which  it  is  delivered 
to  the  governor  is  excluded.  Iron  Mountain  Co.  r. 
Haight,  39  Cal.  540.  The  decision  in  People  v.  Whit- 
man, 6  Oal.  659,  was  predicated  on  the  fact  that 
"Sunday"  in  the  singular  was  printed  in  the  statute 
instead  of  "Sundays.'*  In  computing  the  ten  days 
allowed  for  return  of  a  bill,  the  day  on  which  it 
reaches  the  governor  is  to  be  excluded.  Price  v. 
Whitman,  8  Oal.  412.  See  also  Ex  parte  Newman,  9 
Oal.  522.  The  case  distinguished  in  Taylor  v. 
Palmer,  31  Oal.  245. 

Under  this  provision,  the  bill  must  be  si^ed  by 
the  governor,  if  at  all,  before  adjournment  of  the 
legislature.  In  the  matter  of  approving  bills  the 
governor  acts  as  a  component  part  of  the  legislative 
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power.  Parol  evidence  is  not  admissible  to  ascer- 
tain the  motives  or  inducements  prompting  the  en- 
actment. Fowler  v.  Pierce,  2  Cal.  165;  Harpending 
V.  Haight,  39  Oal.  202.  As  to  parol  evidence  gen- 
erally in  testing  validitv  of  a  statute.  Id,  Also  Sher- 
man v.  Storey,  30  Cal.  253 ;  Hahn  v.  Kelley,  34  Id.  424 ; 
O.  &V.  R.  R.  V,  Plumas  Co.,  37  Id.  354;  Peoples. 
Bart,  43  Id.  563. 

Section  18.  The  assembly  shall  have  the  sole  power  of  im- 
peachment and  all  impeachments  shall  be  tried  by  the  senate. 
When  sitting  for  that  purpose,  the  senators  shall  be  upon  oath 
or  affirmation;  and  no  person  shall  be  convicted  without  the 
concurrence  of  two-thirds  of  the  members  present. 

Section  19.  The  governor,  lieutenant  governor,  secretary  of  us  483 
state,  controller,  treasurer,  attorney  genei'al,  surveyer  general, 
justices  of  the  Supreme  Court,  and  judges  of  the  District  Court, 
shall  be  liable  to  impeachment  for  any  misdemeanor  in  office; 
but  judgment  in  such  cases  shall  extend  only  to  removal  from 
office  and  disqualiflcatiou  to  hold  any  office  of  honor,  trust,  or 
profit  under  the  state ;  but  the  party  convicted  or  acquitted  shall, 
nevertheless,  be  liable  to  indictment,  trial,  and  punishment 
according  to  law.  All  other  civil  officers  shall  be  tried  for 
misdemeanors  in  office  in  such  a  manner  as  the  legislature  may 
provide. 

The  impeachment  of  other  officers  than  those 
named  is  left  to  be  provided  for  in  such  courts  and  in 
such  manner  as  the  legislature  shall  prescribe.  State 
harbor  commissioner  may  be  proceeded  against  for 
extortion  and  neglect  in  office  upon  complaint  of  pri- 
vate citizen,  in  District  Court,  under  act  of  March  14, 
1853,  (Stats,  p.  40.)  In  the  matter  of  John  Marks, 
45  Cal.  199. 

Skction  20.  No  senator  or  member  of  assembly  shall,  during 
the  term  for  which  he  shall  have  been  elected,  be  appointed  to 
any  civil  office  of  profit  under  this  state  which  shall  have  been 
created  or  the  emoluments  of  which  shall  have  been  increased 
during  such  terra,  except  such  offices  as  may  be  filled  by  elec- 
tion by  the  people. 

Tlie  section  does  not  prohibit  a  state  senator  from 
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occupying  the  office  of  harbor  commissioner,  the  sal- 
ary of  which  office  has  not  been  increased  during  his 
senatorship. 

Section  21.  No  person  holding  any  lucrative  office  under 
the  United  States,  or  any  other  power,  shall  be  eligible  to  any 
civil  office  of  profit  under  this  state;  provided,  that  officers  in 
the  militia  to  which  there  is  attached  no  annual  salary,  or 
local  officers  and  postmasters  whose  compensation  does  not 
exceed  five  hundred  dollars  per  annum,  shall  not  be  deemed 
lucrative. 

A  person  who  at  the  time  of  his  election  to  the 
office  of  district  judge  was  acting  as  inspector  of  cus- 
toms of  the  United  States  at  a  salary  of  $3.75  per  day, 
under  and  by  virtue  of  appointment  by  the  collector  of 
the  port  at  San  Francisco,  but  which  appointment 
was  never  approved  by  the  secretary  of  the  treas- 
ury, was  not  ineligible  to  said  judgeship.  People  p. 
Turner,  20  Cal.  143.  Eligible  means  capable  of  be- 
ing chosen ;  the  subject  of  election  or  choice,  and  a 
person  holding  such  office  as  is  mentioned  in  this 
section  at  the  time  of  being  voted  for  is  ineligible, 
^le  word  compensation  means  the  income  of  the 
office  and  not  the  net  profits  of  it.  Searcy  v.  Grow, 
15  Cal.  118.  (See  also  People  v.  Whitiman,  10 /rf. 
38;  Sanders  v.  Haynes,  13  Id*  146.)  And  votes  given 
for  an  ineligible  candidate  are  not  to  be  counted  for 
the  next  hierhest  candidate.  Id,  See  also  People  r. 
Leonard,  73  Cal.  230. 

The  office  of  harbor  commissioner  of  San  Fran- 
cisco, to  which  there  is  attached  a  salary  of  one 
thousand  dollars  per  annum,  is  a  lucrative  office. 
A  mere  de  facto  incumbency  of  such  office  would  not 
render  the  incumbent  ineligible  to  a  county  office. 
He  must  be  an  incumbent  de  jure  to  render  him  in- 
eligible. (People  V.  Turner,  20  Cal.  142.)  Crawford 
V.  Dunbar,  52  Cal.  36. 

Section  22.  No  person  who  shall  be  convicted  of  the  em- 
bezzlement or  defalcation  of  the  public  funds  of  this  state 
shall  ever  be  eligible  to  any  office  of  honor,  trust  or  profit  un- 
der this  state;  and  the  legislature  shall,  as  soon  as  practicable, 
pass  a  law  providing  for  the  punishment  of  such  embezxle- 
ment  or  defalcation  as  a  felony. 
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Sbction  23.  No  money  shall  be  drawn  from  the  treasury  but 
In  consequence  of  appropriations  made  by  law.  An  accurate 
statement  of  the  receipts  and  expenditures  of  the  public 
moneys  shall  be  attached  to  and  published  with  the  laws  at 
every  regular  session  of  the  legislature. 

When  no  appropriation  has  heen  made,  mandamus 
will  not  lie  to  compel  the  controller  to  draw  his 
warrant  for  payment  of  any  demand,  that  is,  unless 
the  appropriation  therefor  has  been  made  either  by 
the  constitution  or  an  act  of  the  legislature.  Mc- 
Cauley  v.  Brooks,  16  Cal.  11 ;  approved  in  Bagget  v, 
Dunn,  69  Gal.  77.  ''Not  otherwise  appropriated" 
refers  to  the  time  of  the  act  in  which  the  phrase  is 
used,  or  to  the  appropriation  acts  of  the  same  legis- 
lature and  not  to  any  subsequent  legislature,  nor  to 
a  fund  to  be  afterwards  paid  into  the  treasury  to  be 
appropriated  by  a  subsequent  legislature  for  the  pur- 
poses for  which  such  fund  is  designed.  Baggett  v. 
Dunn,  supra,  McCauley  v.  Brooks  is  commented  on 
in  Stratton  v.  Green,  45  Cal.  151,  and  the  rule  upon 
the  same  subject  laid  down  in  Redding  v.  Bell,  4 
Cal.  333,  is  adopted,  wherein  it  is  held  that  the  act 
creating  the  office  of  state  printer  and  directing  the 
controller  to  draw  his  warrants  on  the  treasurer  for 
such  sums  as  may  be  due  the  state  printer  is  not  a 
specific  appropriation.  It  must  appear  that  there  is 
money  in  the  treasury  not  otherwise  appropriated, 
out  of  which  the  compensation  is  required  to  be 
paid.  See  also  English  v.  Supervisors,  19  Cal.  184, 
and  cases  there  cited. 

Section  24.  The  members  of  the  legislature  shall  receive 
for  their  services  a  compensation  to  be  fixed  by  law,  and  paid 
out  of  the  public  treasury;  but  no  increase  of  the  compensa- 
tion shall  take  effect  during  the  term  for  which  the  members 
of  either  house  shall  hare  been  elected, 

Sbction  26.  Every  law  enacted  by  the  legislature  shall  em- 
brace but  one  object,  and  that  shall  be  expressed  in  the  title; 
and  no  law  shRlI  be  revised  or  amended  by  reference  to  its 
title;  but  in  such  case  the  actrevised  or  section  amended  shall 
be  re-ena«ted  and  published  at  length. 

1« 
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This  clause  is  held  to  be  directory  only.  S.  F.  v. 
S.  V.  W.  W.  Oo.,54  0al.  571,  citing  WashiDgton  v. 
Page,  4  Oal.  388;  Pierpont  v.  Orbuch,  10  Id.  315. 
The  act  will  be  valid  if  the  subjects  embraced  in  the 
same  statute  and  not  expressed  by  the  title  have 
congruitv  or  proper  connection.  De  Witt  r.  San 
Francisco,  2  Cal.  289. 

A  statute  "to  regulate  fees  in  office'*  is  not  uncon- 
stitutional under  this  section  because  it  provides,  in 
addition  to  the  fees  of  the  officer,  that  he  shall  pay 
part  of  the  fees  of  the  office  into  the  treasurv.  Ream 
V,  Siskiyou  Co.,  36  Cal.  620. 

Under  this  section,  if  a  statute  or  section  of  a 
statute  is  re-enacted,  it  is  totally  inconsistent  with 
the  idea  that  the  old  statute  or  section  remains  in 
force,  or  has  vitality  for  any  purpose  whatever. 
The  re-enactment  creates  anew  the  rule  of  action, 
and  even  if  there  is  not  the  slightest  difference  in 
the  phraseology  of  the  two,  the  latter  alone  can  be 
referred  to  as  the  law.  The  running  of  statute  of 
lunitations  would  commence  with  the  latest  act,  and 
the  former  act  on  same  subject  is  absolutely  repealed. 
Billings  V,  Harvey,  6  Cal.  382;  Billings  v.  Hall,  7  Id. 
1 ;  Nelson  v.  Nelson.  6  Id,  430. 

Section  26.    No  divorce  shall  be  granted  by  the  legislature. 

Section  27.  No  lottery  shall  be  allowed  by  this  state,  nor 
shall  the  sale  of  lottery  tickets  be  allowed. 

Section  28.  The  enumeration  of  the  inhabitants  of  this 
state  shall  be  taken,  uuder  the  direction  of  the  legislature,  in 
the  years  one  thousand  eight  hundred  and  flfty-two,  and  one 
thousand  eight  hundred  and  fifty-five,  and  at  the  end  of  every 
ten  years  thereafter ;  and  these  enumerations,  together  with 
the  census  that  may  be  taken  under  the  direction  of  tbe  con* 
gress  of  the  United  States,  in  the  year  one  thousand  eight  hun- 
dred and  fifty,  and  every  subsequent  ten  years,  shall  serve  as 
the  basis  of  representation  in  both  houses  of  the  legislature 

Section  29.  The  number  of  senators  and  members  of  as- 
sembly shall,  at  the  first  session  of  the  legislature  holden  after 
the  enumerations  herein  provided  for  are  made,  bo  fixed  by 
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the  legislature,  and  apportioned  among  the  several  counties 
and  districts  to  be  established  by  law,  according  to  the  num- 
ber of  white  inhabitants.  The  number  of  members  of  assem- 
bly shall  not  be  less  than  twenty-four  nor  more  than  thirty- 
six,  until  the  number  of  inhabitants  within  this  state  shall 
amount  to  one  hundred  thousand;  and,  after  that  period,  in 
such  ratio  that  the  whole  number  of  members  of  assembly 
shall  never  be  less  than  thirty  nor  more  than  eighty. 

SscTiON  SO.  When  a  congressional,  senatorial  or  assembly 
district  shall  be  composed  of  two  or  more  counties,  it  shall 
not  be  separated  by  any  county  belonging  to  another  district. 
No  county  shall  be  divided  in  forming  a  congreosional,  sena- 
torial or  assembly  district,  so  as  to  att-ach  one  portion  of  a 
county  to  another  county;  but  the  legislature  may  divide  each 
county  into  as  many  congressional,  senatorial  or  assembly  dis- 
tricts as  such  county  may  by  apportionment  be  entitled  to. 
[Amendment  ratified  Sept.  3, 1862.] 

[ORIGINAL  SBCTION.J 

Section  30.  When  a  congressional,  senatorial  or  assembly 
district  shall  be  composed  of  two  or  more  counties,  it  shall  not 
be  separated  by  auy  county  belonging  to  another  district;  and 
no  county  shall  be  divided,  in  forming  a  congressional,  sena- 
torial or  assembly  district. 

Section  31.    Corporations  may   be    formed   under  general     ii?  176 
laws,  but  shall  not  be  created  by  special  act,  except  for  mu-     1 119  343 
nicipal  purposes.    All  general  ]&vf^  and  special  acts  passed 
pursuant  to  this  section  may  be  altered  from  time  to  time,  or 
repealed. 

For  general  purpose  of  the  section  see  Brooks  v. 
Hyde,  37  Cal.  379;  Smith  v.  Judge,  17  OaL  552. 

The  act  of  1876,  (Stats,  p.  82)  to  establish  water 
rates  in  San  Francisco  is  unconstitutional  in  so  far 
as  it  adopts  a  mode  of  fixing  rates  different  from  the 
mode  prescribed  by  general  law.  S.  V.  W.  W.  v, 
Bryant,  52  Oal.  132. 

The  act  of  April  23,  1858,  (Stats,  p.  254)  known  as 
the  "Ensign  act,"  granting  special  privileges  to 
Ensign  knd  his  assignees  (Spring  Valley  Water 
Works  Co.),  is  unconstitutional  as  special  legislation, 
(overruling  Gal.  State  Tel.  Co.  v.  Alta  Tel.  Co,,  22 
Oal.  398.)     S.  F,  v.  S.  V.  W.  W.,  48  Cal.  515. 
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The  state  has  no  proprietary  interest  in  the  streets 
of  a  city,  and  the  grant  of  an  easement  in  such  streets 
by  the  legislature  is  a  franchise  only,  and  does  not 
anect  the  proprietary  title  in  the  land  used  as  streets. 
The  grant  of  powers  to  an  individual  and  his  assigns 
when  such  persons  organize  themselves  into  a  cor- 
poration under  the  general  laws  of  the  state,  is  a 
grant  to  the  corporation  and  not  to  the  individuals. 
San  Francisco  v.  S.  V.  W.  W.  Co.,  48  Cal.  493. 

The  term  ** municipal*'  cannot  be  extended  to  em- 
brace commercial  corporations.  Lowe  r.  Oity  of 
Marvsville,  5  Oal.  214. 

It'  is  held  in  People  v.  Stanford,  77  Cal.  371  that 
this  provision  relates  to  the  creation  of  corpora- 
tions and  to  powers  directly  conferred  upon  them, 
and  does  not  preclude  a  corporation  duly  organized 
from  taking  an  assignment  of  a  franchise  from  an  in- 
dividual to  whom  such  franchise  has  been  granted. 

f  Section  32.  Dues  from  corporations  shall  be  secured  by 
such  individual  liability  of  the  corporators  and  other  means 
as  may  be  prescribed  by  law. 

How  far  the  legislature  may  regulate  the  individ- 
ual liability  of  stockholders  is  discussed  and  held 
open  for  future  decision,  in  Robinson  v.  Bidwoll,  22 
Cfal.  379.  A  legislative  act  authorizing  San  Francisco 
to  subscribe  for  stock  in  W.  P.  R.  R.  Co.,  and  C.  P. 
R.  R.  Co.,  provided  that  such  subscription  be  made 
upon  the  condition  that  the  municipality  should  not 
be  liable  for  any  of  the  debts  of  the  railroad  com- 
pany and  that  this  provision  should  be  made  a  part 
of  and  be  stipulated  in  all  contracts  made  by  the  rail- 
road company  for  the  construction,  etc.,  of  its  road. 
HeM.i  the  immunity  of  the  municipality  from  liability 
does  not  exist  further  than  such  exemption  or  im- 
munity can  be  secured  by  persons  contracting  with 
the  company  expressly  stipulating  in  their  contracts 
to  waive  all  claims  against  the  municipalit}'^.  French 
V,  Teschamaker,  24  Cal.  519.  See  also  Larabee  v. 
Baldwin,  35  Cal.  155. 

This  and  section  36  are  considered  in  Harmon  v. 
Page,  62  Cal.  461,  together  with  sections  2,  3,  article 


285      LEGISLATIVE  DEPARTMENT    Art.  IV,  Sees.  32-36 

XII,  Const.  1879,  and  section  322  0.  C,  and  it  is 
held  that  they  do  not  oust  a  court  of  equity  of  juris- 
diction (under  the  circumstances  stated)  to  compel 
stockholders  to  pay  in  for  benefit  of  creditors,  the 
amount  subscribed  by  them.  The  two  remedies  of 
the  creditors  are  concurrent-^in  the  one  case  it  is 
constitutional  or  statutory,  in  the  other  equitable. 

Section  33.  The  term  corporations,  as  used  in  this  article, 
shall  be  construed  to  include  all  associations  and  joint  stock 
companies  having  any  of  the  powers  or  privileges  of  corpora- 
tions not  posHe&sed  by  individuals  or  partnerships.  And  all 
corporations  shall  have  the  right  to  sue  and  shall  be  subject  to 
be  sued  in  all  courts,  in  like  cases  as  natural  persons. 

The  franchise  of  a  turnpike  company  cannot  be 
sold  under  execution  issued  on  a  judgment  against 
the  corporation.  The  road  does  not  belong  to  the 
corporation.  It  has  onlv  an  easement  therein.  Wood 
V.  l^uckee  Turnpike  Co'.,  24  Oal.  474. 

Section  34.  The  legislature  shall  have  no  power  to  pass  any 
act  granting  any  charter  for  banking  purposes,  but  associations 
may  be  formed,  under  general  laws,  for  the  deposit  of  gold  and 
silver;  but  no  such  associations  shall  make,  issue  or  put  In 
circulation  any  bill,  check,  ticket,  certificate,  promissory  note, 
or  other  paper,  or  the  paper  of  any  bank,  to  circulate  as  money. 

Bbction  35.  The  legislature  of  this  state  shall  prohibit  by 
law  any  person  or  persons,  association,  company  or  corpora- 
tion from  exercising  the  privileges  of  banking  or  creating 

paper  to  circulate  as  money. 

""■""■-'. 

'^ 
Section  36.    Each  stockholder  of  a  corporation  or  joint  stock  i  j^g  o^ 

association  shall  be  Individually  and  personally  liable  for  his 

proportion  of  all  its  debts  and  liabilities. 

[See  notes  under  section  32.] 

An  act  of  the  legislature  authorizing  the  formation 
of  corporations  whose  stockholders  would  not  be  lia- 
ble individually  would  be  unconstitutional ;  but  this 
provision  of  the  constitution  is  not  self-executing, 
and  requires  legislation  which  will  impose  the  same 
rate  of  liability  upon  all  stockholders,  and  the  law 
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must  affect  all  corporations  alike.  French  v.  Tesch- 
amacker,  24  Gal.  518.  Persons  contracting  with  a 
corporation  may  waive  the  right  to  hold  stockholders 
individually  liable,  and  such  contract  is  not  prohib- 
ited by  the'constitution.  Id,  See  also  Robinson  v. 
Bid  well,  22  Oal.  388. 

A  toll  road  represents  a  franchise  which  cannot  be 
sold  at  forced  sale  under  execution  issued  against  the 
corporation.  Wood  v.  Truckee  Turnpike  Co.,  24  Oal. 
474. 

Section  37.  It  shall  be  the  duty  of  the  legislature  to  provide 
for  the  organization  of  cities  and  incorporated  villagres,  and  to 
restrict  their  power  of  taxation,  assessment,  borrowing  money, 
contracting  debts,  and  loaning  their  credit,  so  as  to  prevent 
abuses  in  assessments  and  in  contracting  debts  by  such  muni- 
cipal corporations. 

An  ordinance  of  city  of  Oakland  imposing  a  license 
tax  of  fifty  dollars  every  ninety  days  upon  business 
of  retailing  liquors,  is  not  unconstitutional,  and  that 
it  is  more  than  is  imposed  upon  other  classes  of  busi- 
ness, does  Hot  render  it  objectional.  The  power  to 
fix  licenses  is  a  branch  of  the  taxing  power,  which  is 
itself  discriminating.    Ex  parte  Hurl,  49  Cal.  557. 

So  far  as  municipal  corporations  are  intrusted 
with  subordinate  legislative  powers  for  local  purpo- 
ses, they  are  mere  instrumentalities  of  the  state  for 
the  convenient  administration  of  government,  and 
their  powers  are  under  the  entire  control  of  the  legis- 
lature, to  be  modified,  expanded  or  taken  away  at  the 
pleasure  of  the  legislature.  But  when  property  be- 
comes vested  in  such  municipality,  such  property  is 
invested  with  the  security  of  other  private  rights,  and 
the  title  to  this  property  cannot  be  divested  by  sub- 
sequent legislative  enactment.  Grogan  v.  San  Fran- 
cisco, 18  Oal.  590.  These  principles  are  involved  in 
the  **city  slip  cases,**  several  of  which  are  cited  in 
Herzo  v.  San  Francisco,  33  Oal.  140.  That  as  to  the 
administration  of  municipal  affairs,  as  municipalities 
are  created  in  this  state,  the  "mode**  prescribed  by 
their  charters  or  incorporating  acts,  is  the  **mea8are 
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of  power.**  See  Zolttnan  v,  San  Francisco,  20  Cal.  96, 
and  Herzo  v.  San  Francisco,  supra. 

Section  38.  In  all  electious  by  the  legislature  the  members 
thereof  shall  vote  viva  voce,  and  the  votes  shall  be  entered  on 
the  journal. 

Section  39.  In  order  that  no  inconvenience  may  result  to  the 
public  service  from  the  taking  effect  of  the  amendments  pro- 
posed to  article  IV  by  the  legislature  of  eighteen  hundred  and 
sixty-one,  no  ofllcer  shall  be  suspended  or  superseded  thereby 
until  the  election  and  qualification  of  the  several  officers 
provided  for  in  said  amendments.  [New  section  ratified  Sept. 
8. 1862.] 

ARTICLE  V. 

EXECUTIVE  DEPARTMENT. 

Section  1.  The  supreme  executive  power  of  this  state  shall 
be  vested  in  a  chief  magistrate,  who  shall  be  styled  the  gov- 
ernor of  the  state  of  California. 

Section  2.  The  governor  shall  be  elected  by  the  qualified 
electors,  at  the  time  and  places  of  voting  for  members  of  the 
assembly,  and  shall  hold  his  oflice  for  four  years  from  and 
after  the  first  Monday  in  December  subsequent  to  his  election, 
and  until  his  successor  is  elected  and  qualified.  [Amendment 
ratified  Sept.  .3, 1862,1 

[original  SBcrrioN.] 

Section  2.  The  governor  shall  be  elected  by  the  qualified 
electors,  at  the  time  and  places  of  voting  for  members  of  as- 
sembly, and  shall  hold  his  office  two  years  from  the  time  of 
hii  installation,  and  until  his  successor  shall  be  qualified. 

Section  3.  No  person  shall  be  eligible  to  the  office  of  gov- 
ernor (except  at  the  first  election)  who  has  not  been  a  citizen 
of  the  United  States  and  a  resident  of  this  state  two  years 
next  preceding  the  election  and  attained  the  age  of  twenty- 
five  years  at  the  time  of  said  election. 

Section  4. .  The  returns  of  every  election  for  governor  shall 
be  sealed  up  and  transmitted  to  the  seat  of  government,  di- 
rected to  the  speaker  of  the  assembly,  who  shall,  during  the 
first  week  of  the  session,  open  and  publish  them  in  presence 
of  both  houses  of  the  legislature.     The  person  having  the 
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highest  number  of  votes  shall  be  governor;  but  in  case  any 
two  or  more  have  an  equal  and  the  highest  number  of  votes, 
the  legislature  shall,  by  }oiat  vote  of  both  h  ouses,  choose  one 
of  said  persons  so  having  an  equal  and  the  highest  number  of 
votes,  for  governor. 

Section  5.  The  governor  shall  be  commander  in  chief  of  the 
militia,  the  army,  and  navy  of  this  state. 

Sbction  6.  He  shall  transact  all  executive  business  with  the 
officers  of  government,  civil  and  military,  and  may  require  in- 
formation in  writing  from  the  officers  of  the  executive  depart- 
ment, ui>on  any  subject  relating  to  the  duties  of  their  respect- 
ive offices. 

Section  7.   He  shall  see  that  the  laws  are  faithfully  executed. 

Section  8.  When  any  office  shall,  from  any  cause,  become 
vacant,  and  no  mode  is  provided  by  the  constitution  and  law  for 
filling  such  vacancy,  the  governor  shall  have  power  to  fill  such 
vacancy  by  granting  a  commission,  which  phall  expire  at  the 
end  of  the  next  session  of  tbe  legislature,  or  at  the  next  elec- 
tion by  the  people. 

There  is  no  vacancy  to  which  the  governor  can 
appoint,  so  long  as  there  is  a  person  in  possession  of 
the  office  who  is  authorized  by  the  statute  or  consti- 
tution to  discharge  its  duties  until  an  election  or  ap- 
pointment can  he  regularly  had.  People  v.  Tilton, 
37  Oal.  614.  For  discussion  of  the  section,  see  also 
People  V.  Parker,  Id.  639.  This  section  only  applies 
to  those  cases  of  vacancies,  for  filling  which  no  other 
provision  has  been  made  by  the  *' constitution  and 
-laws,"  and  has  no  application  to  cases  provided  for 
by  the  law  of  1851.  (Stats.  1851,  p.  415.)  Wetherbee 
V,  Cazneau,  20  Oal.  504. 

Power  to  fill  an  office  and  power  to  fill  a  vacancy 
are  distinct  and  substantial.  People  v,  Langdon,  ft 
Cal.  1.  It  was  the  intention  of  this  section  to  limifc 
the  patronage  of  the  governor.  People  v.  Mizner,  7 
Oal.  519,  where  previous  decisions  under  this  section 
are  reviewed. 

The  word  vacancy  must  be  taken  in  the  sense  Id 
which  it  is  used  by  the  framers  of  our  constitution. 
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and  cannot  receive  a  definition  from  the  legislature 
different  from  its  known  signification.  The  legisla- 
ture may  say  how  a  vacancy  may  be  filled,  but  can- 
not determine  what  shall  constitute  one.  Temporary 
absence  of  a  judge  from  the  state  does  not  create  a 
vacancy.  People  v.  Wells,  2  Oal.  199,  and  see  People 
V.  Whitman,  10  Cal.  48. 

The  section  has  in  view  vacancies  in  ofiice  where 
the  governor  and  senate  or  legislature  have  the  power 
of  appointment,  or  where  they  are  elective  by  the 
people,  and  provides  accordingly ;  but  such  power  of 
the  governor  is  limited  by  the  period  when  the  peo- 
ple or  the  legislature  can  elect  or  appoint,  on  the 
arrival  of  which  his  power  ceases,  ancl  the  right  of 
appointment  returns  to  the  proper  appointing  power. 
The  right  of  the  legislature  to  elect  and  control  the 
state  printer  cannot  be  defeated  by  any  inference  in 
favor  of  the  appointing  power  of  the  governor.  Peo- 
ple V.  Fitch,  1  Oal.  520. 

Section  9.  He  may,  on  extraordinary  occasions,  convene 
the  legislature  by  proclamation,  and  shall  state  to  both  houses, 
when  assembled,  the  purpose  for  which  they  shall  have  been 
convened. 

Section  10.  He  shall  communicate  by  message  to  the  lei^is- 
lature,  at  every  session,  the  condition  of  the  state,  and  recom- 
mend such  matters  as  he  shall  deem  expedient. 

Section  11.  In  case  of  a  disagreement  between  the  two 
houses  with  respect  to  the  time  of  adjournment,  the  governor 
shall  have  power  to  adjourn  the  legislature  to  such  time  as  he 
may  think  proper;  provided,  it  be  not  beyond  the  time  fixed 
for  the  meeting  of  the  next  legislature. 

SECTION  12.  No  person  shall,  while  holding  any  office  under 
the  United  States,  or  this  state,  exercise  the  office  of  governor, 
except  as  hereinafter  expressly  provided. 

Section  13.  The  governor  shall  have  the  power  to  grant  re- 
prieves and  pardons  after  conviction  for  all  offenses  except 
treason  and  cases  of  impeachment,  upon  such  conditions  and 
with  such  restrictioDB  and  limitations  as  he  may  thiulc  proper. 
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sabject  to  such  regulations  as  may  be  provided  by  law  relative 
to  the  manner  of  applying  for  pardons.  Upon  conviction  for 
treason,  he  shall  have  the  power  to  suspend  the  execution  of 
the  sentence  until  the  case  shall  be  reported  to  the  legislature 
at  its  next  meeting,  when  the  legislature  shall  either  pardon, 
direct  the  execution  of  the  sentence,  or  grant  a  further  re- 
prieve. He  shall  communicate  to  the  legislature,  at  the  be- 
gioning  of  every  session,  every  case  of  reprieve  or  pardon 
granted,  stating  the  name  of  the  convict,  the  crime  of  which 
he  was  convicted,  the  sentence  and  its  date,  and  the  date  of 
the  pardon  or  reprieve. 

Section  14.  There  shall  be  a  seal  of  this  state,  which  shall 
be  kept  by  the  governor,  and  used  by  him  officially  and  shall 
be  called  "The  Great  Seal  of  the  State  of  California." 

Section  15.  All  grants  and  commissions  shall  be  in  the 
name  and  by  the  authority  of  the  people  of  the  state  of  Cali- 
fornia, sealed  with  the  great  seal  of  the  state,  signed  by  the 
governor,  and  countersigned  by  the  secretary  of  stat^. 

Section  16.  A  lieutenant  governor  shall  be  elected  at  the 
same  time  and  places,  and  in  the  same  manner  as  the  gov- 
ernor; and  his  term  of  office  and  his  qualifications  of  eligibil- 
ity shall  also  be  the  same.  He  shall  be  president  of  the  senate 
but  shall  only  have  a  casting  vote  therein.  If,  during  a 
vacancy  of  the  office  of  governor,  the  lieuteuant  governor 
shall  be  impeached,  displaced,  resign,  die,  or  become  incapa- 
ble of  performing  the  duties  of  his  office,  or  be  abseut  from  the 
state,  the  president  of  the  senate  shall  act  as  governor  until 
the  vacancy  be  filled  or  the  disability  shall  cease. 

Section  17.  In  ease  of  the  impeachment  of  the  governor,  or 
his  removal  from  office,  death,  inability  to  discharge  the  pow- 
ers aud  duties  of  said  office,  resignation  or  absence  from  the 
state,  the  powers  aud  duties  of  the  office  shall  devolve  upon 
the  lieutenant  governor  for  the  residue  of  the  term,  or  until 
the  disability  shall  cease  But  when  the  governor  shall,  with, 
the  consent  of  the  legislature,  be  out  oi  the  state  in  time  of 
war,  at  the  head  of  any  military  force  thereof,  he  shall  con- 
tinue commander  in  chief  of  all  the  military  forces  of  the 
state. 
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Section  18.  A  secretary  of  state,  a  controller,  a  treasurer, 
an  attorney  greneral  and  a  sarveyor  general  shall  be  elected  at 
the  same  time  and  places  and  in  the  same  manner  as  the  gov- 
ernor and  lieutenant  governor,  and  whose  term  of  office  shall 
be  the  same  as  the  governor.  [Amendment  ratified  September 
3, 1862.J 

[original  section.] 

Section  18.  A  sepretary  of  state,  a  controller,  a  treasurer, 
an  attorney  general  and  surveyor  general  shall  be  chosen  in 
the  manner  provided  in  this  consiitutiou;  and  the  term  of 
office  and  eligibility  of  each  shall  be  the  same  as  are  pre- 
scribed for  the  governor  and  lieutenant  governor. 

Section  19.  The  secretary  of  state  shall  keep  a  fair  record 
of  the  official  acts  of  the  legislative  and  executive  departments 
of  the  government,  and  shall,  when  required,  lay  the  same, 
and  all  matters  relative  thereto,  before  either  branch  of  the 
legislature,  and  shall  perform  such  other  duties  as  may  be  as- 
signed him  by  law;  and  in  order  that  no  inconvenience  may 
result  to  the  public  service  from  the  taking  effect  of  the 
amendments  proposed  to  said  article  V  by  the  legislature  of 
eighteen  hundred  and  sixty-one,  no  officer  shall  be  superseded 
or  suspended  thereby,  until  the  election  and  qualification  of 
the  several  officers  provided  for  in  said  amendments. 

[Amendment  ratified  Sept.  3, 1862.] 

[original  section.] 

Section  19.  The  secretary  of  state  shall  be  appointed  by  the 
governor,  by  and  with  the  advice  and  consent  of  the  senate. 
He  shall  keep  a  fair  record  of  the  official  acts  of  the  legislative 
and  executive  departments  of  the  government,  and  shall, 
when  required,  lay  the  same,  and  all  matters  relative  thereto, 
before  either  branch  of  the  legislature,  and  shall  i>erform  such 
other  duties  as  shall  be  assigned  him  by  law. 

Section  20.  The  controller,  treasurer,  attorney  general .  and 
surveyor  general  shall  be  chosen  by  joint  vote  of  the  two 
houses  of  the  legislature  at  their  first  session  under  this  con- 
stitution, and  thereafter  shall  be  elected  at  the  same  time  and 
places,  and  in  the  same  manner,  as  the  governor  and  lieuten- 
ant governor. 

The  obvious  policy  of  the  constitution  is,  that  all 
the  elective  officers  connected  with  the  executive  de- 
partment of  the  state  should  be  chosen  at  the  same 
time.    An  appointment  by  the  governor,  of  a  con- 
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troller,  prior  to  the  general  biennial  election  at  wliich 
a  governor  and  other  state  officers  are  to  be  elected, 
cou  Id  not  deprive  the  people  of  the  right  to  elect  a 
controller  at  such  election,  whatever  other  effect  the 
appointment  might  have.  Brooks  v.  Malony,  15 
Cal.  59. 

Section  21.  The  governor,  lieutenant  governor,  secretary  of 
state,  controller,  treasurer,  attorney  general  and  surveyor  gen- 
eral shall  each,  at  stated  times  during  their  continuance  in 
office,  receive  for  their  services  a  compensation,  which  shall 
not  be  increased  or  diminished  during  the  term  for  which  they 
shall  have  been  elected;  but  neither  of  these  pfflcers  shall  re- 
ceive for  his  own  use  any  fees  for  the  performance  of  his 
official  duties. 

Tiie  Political  Oode  (Sec.  408)  prescribed  the  duties 
of  the  secretary  of  state,  but  it  also  created  a  board 
of  examiners,  and  made  the  governor,  attorney  gren- 
eral  and  secretary  of  state  members  of  the  board 
and  fixed  a  salary  to  the  attorney  and  secretary  for 
their  duties  as  such  members.  (Sec.  684  Pol.  Code, 
repealed  1880.)  Held,  the  legislature  may  devolve  on 
said  officers  the  performance  of  services  foreign  to 
their  of9.ce  and  allow  a  salary  therefor  in  addition 
to  the  salary  as  such  officers.  Melone  v.  State,  51 
Cal.  549,  (affirming  Love  v,  Baehr,  47  Cal.  364.)  As 
to  controller.  Green  i;.  State,  Id,  577.  The  act  creat- 
ing the  board  of  examiners  was  constitutional. 
Ross  V.  Whitman,  6  Cal.  861 ;  act  of  April  16,  1856 
(Stats,  p.  100.) 

ARTICLE  VI. 

JUDICIAL  DEPARTMENT. 

Section  1.  The  judicial  power  of  this  state  shall  be  vested 
in  a  Supreme  Court,  in  district  courts,  in  county  courts,  in 
probate  courts  and  in  justices  of  the  peace,  and  in  such  re- 
corders' and  other  inferior  courts  as  the  legislature  may  estab- 
lish in  any  incorporated  city  or  town.  [Amendment  ratified 
September  3, 1862.] 

[original  section.] 

Section  L  The  judicial  power  of  this  state  shall  be  vested 
in  H  Supreme  Court,  in  district  courts,  in  county  courts  and 
in  justices  of  the  peace.    The  legislature  may  also  establish 
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such  muuicipal  and  other  inferior  courts  as  may  be  deemed 
necessary. 

[Decisions  relating  to  the  jurisdiction  of  the  sev- 
eral courts  rendered  since  the  adoption  of  tlie  codes 
(1873)  will  be  found  herein  under  appropriate  sec- 
tions. The  annotated  Code  of  Civil  Procedure,  pub- 
lished by  the  code  commissioners,  sections  33  to  133, 
and  also  Parker's  Practice  Act  contain  abundant 
citations  prior  to  1873,  and,  with  a  few  exceptions,  it 
is  unnecessary  to  insert  such  in  this  book.] 

The  municipal  crimiiial  court  in  San  Francisco,  es- 
tablished in  1870,  (Stats,  p.  528)  is  a**constitutionar* 
court.  The  fact  that  said  court  does  not  provide  for 
an  appeal  to  the  county  court  does  not  render  the  act 
unconstitutional.  If  the  reference  to  such  appeal  in 
section  8,  article  VI,  is  self-executing,  then  the  right 
to  appeal  exists  independent  of  the  statute ;  if  it  is 
not  self-executing  then  it  merely  confers  upon  the 
county  court  the  right  to  entertain  such  appeals 
when  the  legislature  shall  provide  the  means  of  ex- 
ercising it.    People  V.  Nyland,  41  Cal.  129. 

The  power  of  the  judiciary  to  declare  a  legisla- 
tive act  unconstitutional  should  never  be  exercise* I 
except  where  the  conflict  between  it  and  the  consti- 
tution is  palpable  and  incapable  of  reconciliation. 
S.  &  V.  R.  R.  Co.  V.  City  of  Stockton,  41  Cal.  149. 

Section  2,  article  IV,  United  States  constitution, 
is  a  solemn  compact  between  the  states,  to  be  en- 
forced by  state  legislation  or  by  judicial  action,  and 
state  courts  of  general  original  jurisdiction,  exercis- 
ing the  usual  powers  of  common  law  courts,  are 
fully  competent  to  hear  and  determine  all  matters 
and  to  issue  all  necessary  writs  for  the  arrest  and 
transfer  of  fugitive  criminals  to  the  authorized 
agents  of  the  state  from  which  they  fled,  without 
any  special  legislation.  Matter  of  Romaine,  23  Cal. 
585. 

The  legislature  may  constitute  the  mayor  of  a  city 
ex  officio  justice  of  the  peace.  Uridias  v,  Morrill,  22 
Oal.474. 

The  purpose  and  effect  of  article  VI  of  amend- 
ments to  constitution  is  to  continue  the  former  courts 
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until  the  courts  provided  for  by  the  amendments  can 
be  organized  and  officers  elected  under  laws  to  be  en- 
acted for  that  purpose.  In  re  Oliverez,  21  Cal.  415; 
Gillis  V,  Barnett,  38  Cal.  393.  See  also  section  19 
infra. 

The  legislature  can  impose  no  duties  ux>on  the 
judiciary  but  such  as  are  of  a  judicial  character,  and 
tlie  incorporation  of  colleges  or  towns  is  not  sirxcii 
juris  judicial,  but  ministerial ;  or  rather,  under  our 
constitution,  a  legislative  act.  If  the  legislature  can 
delegate  such  power  it  must  be  to  supervisors  or 
some  other  person  or  body  possessing  like  functions, 
and  not  to  a  court.  (Burgoyne  v,  San  Francisco,  5 
Oal.  9;  Dickey  v.  Hurlburt,  7d.  343.)  Act  of  March 
27,  1850,  (Stats,  p.  128)  to  provide  for  incorporation 
of  towns.    People  v.  Town  of  Nevada,  6  Cal.  144. 

Under  the  power  to  create  such  other  "inferior 
courts"  Held,  such  courts  as  are  here  authorized  must 
be  only  of  inferior,  limited  and  special  jurisdiction, 
and  the  act  of  April  5,  1850,  (Stats,  p.  159)  to  estab- 
lish a  municipal  court  in  San  Francisco  to  be  known 
as  the  Superior  Court  is  unconstitutional  in  so  far  as 
it  attempted  to  confer  jurisdiction  upon  said  court 
beyond  the  territory  in  which  it  was  created.  Meyer 
v.  Kalkman,  6  Cal.  583;  overruled  in  Hickman  v. 
O'Neil,  10  Id.  294;  and  see  Kenyon  v.  Welty,  20  Id. 
640;  affirmed  in  Vassault  v.  Austin,  36  Id,  696.  And 
as  to  the  municipal  court  of  San  Francisco  estab- 
lished subsequent  to  the  amendment  of  1862  see  Ex 
parte  Stratman,  39  Cal.  517,  where  it  is  suggested 
that  if  the  (question  was  res  Integra  it  might  be 
difficult  to  maintain  that  such  courts  were  "inferior" 
at  least  within  the  common  law  definition.  The 
Superior  Court  had  no  jurisdiction  in  quo  warranto. 
People  V.  Gillespie,  1  Cal.  342. 

The  judicial  power  of  the  United  States  in  ad- 
miralty and  maritime  cases  is  not  exclusive,  and  the 
states  have  power  to  confer  such  jurisdiction  upon 
their  own  courts.  Taylor  v.  The  Columbia,  5  Oal. 
268. 

Congress  has  made  the  power  to  naturalize  per- 
sons judicial,  but  congress  cannot  confer  jurisdiction 


296  JUDICIAL  DEPARTMENT    Art.  TI,  Sees.  2-3 

upon  state  courts.  The  provision  of  the  constitution 
of  the  United  States  giving  congress  power  to  estab- 
lish a  uniform  rule  of  naturalization,  means  that  the 
rule  when  established  shall  be  exercised  by  the 
states.  The  legislature  of  this  state  has  given  such 
jurisdiction  to  the  district  courts  only.  Ex  parte 
Frank  Knowles,  5  Cal.  301. 

As  to  writs  of  certiorari  and  appeals  from  state  to 
federal  courts,  see  Greely  v.  Townsend,  25  Oal.  613, 
overruling  Johnson  v.  Gordon,  4  Oal.  368. 

Sbction  2.  The  Supreme  Court  shall  cousist  of  a  chief  jus* 
tice  and  four  associate  justices.  The  presence  of  three  justi- 
ces shall  be  necessary  for  the  transaction  of  husiuess,  except- 
ing such  business  as  may  be  done  at  chambers,  and  the  con- 
currence of  three  justices  shall  be  necessary  to  pronounce  a 
judgment     f  Amendment  ratified  Sept.  3, 1862,] 

[original  section.] 

Section  2.  The  Supreme  Court  shall  consist  of  a  chief  jus- 
tice and  two  associate  justices,  any  two  of  whom  shall  consti- 
tute a  quorum. 

Skction  3.  The  justices  of  the  Supreme  Court  shall  be 
elected  by  the  qualified  electors  of  the  state  at  special  elec- 
tions to  be  provided  by  law,  at  which  elections  no  ofiicer  other 
than  judicial  shall  be  elected,  except  a  superintendent  of  pub- 
lic instruction.  The  first  election  for  justices  of  the  Supreme 
Court  shal  I  be  held  in  the  year  eighteen  hundred  and  sixty-three 
The  justices  shall  hold  their  offices  for  the  term  of  ten  years 
from  the  first  day  ©f  January  next  after  their  election,  except 
those  elected  at  the  first  election,  who,  at  their  first  meeting 
shall  so  classify  themselves  by  lot,  that  one  justice  shall  go  out 
of  office  every  two  years.  The  justice  having  the  shortest  term 
to  serve  shall  be  the  chief  justice.  [Amendment  ratified  Sept. 
8,1862.] 

[original  section.] 

Section  3.  The  justices  of  the  Supreme  Court  shall  be 
elected  at  the  general  election,  by  the  qualified  electors  of  the 
state,  and  shall  hold  their  office  for  the  term  of  six  years 
from  the  first  day  of  January  next  after  their  election ;  pro- 
vided that  the  legislature  shall,  at  its  first  meeting,  elect  a 
chief  justice  and  two  associate  justices  of  the  Supreme  Court, 
by  joint  vote  of  both  houses,  and  so  classify  them  that  one 


CONSTITUTION  1849  296 

shall  go  out  of  office  every  two  years.    After  the  first  election, 
the  seuior  justice  in  commission  shall  be  the  chief  justice. 

Section  4.  The  Supreme  Court  shall  have  appellate  juris* 
diction  in  all  cases  in  equity;  also  in  all  cases  at  law  which 
involve  the  title  or  possession  of  real  estate,  or  the  l^ality  of 
any  tax,  impost,  assessment,  toll,  or  municipal  fine,  or  in  which 
the  demand,  exclusive  of  interest,  or  the  value  of  the  property 
in  controversy  amounts  to  three  hundred  dollars;  also  in  all 
cases  arising  in  the  probate  courts;  and  also  in  all  criminal 
cases  amounting  to  felony,  ou  questions  of  law  aloue.  The 
court  shall  have  power  to  issue  writs  of  mandamus,  certiorari, 
prohibition  and  habeas  corpus,  and  also  all  writs  necessary  or 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 
Each  of  the  justices  shall  have  power  to  issue  writs  of  habeas 
corpus  to  any  part  of  the  state,  upon  petition  ou  behalf  of  any 
person  held  in  actual  custody,  and  may  make  such  writs  re- 
turnable before  himself  or  the  Supreme  Court,  or  before  auy 
District  Court  or  any  County  Court  in  the  state,  or  before  any 
judge  of  said  courts.    [Amendment  ratified  Sept.  3, 1862.] 

[OBIGINAL  SECTION.] 

Section  4.  The  Supreme  Court  shall  have  appellate  juris- 
distion  in  all  cases  when  the  matter  In  dispute  exceeds  two 
hundred  dollars,  when  the  legality  of  any  tax,  toll,  or  impost, 
or  municipal  fine  is  in  question,  and  in  all  criminal  cases 
amounting  to  felony,  on  questions  of  law  alone.  And  the  said 
court,  and  each  of  the  justices  thereof,  as  well  as  all  district 
and  county  Judges,  shall  have  power  to  issue  writs  of  habeas 
corpus  at  the  instance  of  any  person  held  in  actual  custody. 
They  shall  also  have  power  to  issue  all  other  writs  and  process 
necessary  to  the  exercise  of  their  appellate  jurisdiction,  and 
shall  be  conservators  of  the  peace  throughout  the  state. 

Proceedings  for  condemnation  of  land, for  rail- 
road purposes  are  special  cases,  and  that  the  Supreme 
Court  has  appellate  jurisdiction  in  such  cases  is  no 
longer  an  open  question  in  this  state.  S.  &  C.  R.  R. 
Co.  V,  Galgiani,  49  Oal.  139,  and  cases  there  cited. 

District  courts  necessarily  have  jurisdiction  in  a 
large  clasa  of  cases  where  no  money  consideration  is 
involved.  In  Knowles  v,  Yates,  31  Oal.  83,  it  is  held 
that  the  words  "all  cases  at  law"  are  not  limited  by 
the  words  immediately  following,  and  as  it  had  been 
held  in  Oonant  v.  Oonant  (divorce)  10  Cal.  252,  prior 
to  the  amendment  of  this  section,  that  the  amount 
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(then  $200)  iii  controversy,  could  not  be  applied  to 
that  lar^e  class  of  cases  where  no  money  coneddera- 
tion  was  involved,  that  construction  was  deemed  to 
have  been  taken  into  consideration  by  the  people 
when  the  present  amendment  was  adopted.  8ee 
steo  Bay  v.  Jones,  Id,  2^.  Houghton's  appeal,  42 
Oal.  35,  dissenting  opinion  of  Rhodes,  O.  J.  Appeal- 
fole  and  non-appealable  orders.  People  v.  Young, 
SI  Cal.  664.    Ketchum  v.  Orippen,  Id.  366. 

Oases  at  law,  refers  to  civil  as  distinguished  from 
criminal  cases.  A  municipal  fine  is  such  as  is  im- 
posed by  the  local  laws  of  towns  or  cities.  In  prose- 
cutions for  illegally  collecting  toll  on  a  road, 
the  legality  of  the  fine  to  be  imposed  is  not  in- 
volved, and  the  fine  imposed,  upon  conviction  in  such 
cases,  is  not  a  municipal  fine.  People  v,  Johnson,  30 
Cal.  98.  Appellate  jurisdiction  of  Supreme  Court  in 
criminal  proceedings  is  limited  to  cases  amounting  to 
felony.    Id. 

The  Supreme  Court  has  jurisdiction  of  appeals  in 
criminal  cases  on  questions  of  law  idone,  and  such 
question  is  presented — where  the  verdict  is  com- 
plained of  as  being  contrary  to  the  evidence — only 
where  there  is  no  evidence  to  establish  the  charge, 
and  not  where  there  is  evidence  tending  to  prove  it. 
People  %\  Smallman,  55  Cal,  185. 

Half-pilotage  allowed  under  the  statutes  relating  to 
pilots  and  pilot  regulations  at  Benicia  and  Mare 
Island,  is  not  a  tax,  impost,  or  toll,  within  this  section 
of  the  constitution.  It  is  only  a  compensation  for  serv- 
ices rendered-  Harrison  v.  Green,  18  Cal.  95.  So 
held  as  to  gangers'  fees  at  port  of  San  Francisco.  Ad- 
dison v.  Saulnier,  19  Cal.  83. 

Under  the  original  section,  the  Supreme  Court 
had  no  jurisdiction  to  i^ue  mandamus  or  other  writs 
<except  habeas  corpus),  unless  in  aid  of  and  as  neces- 
sary to  their  appellate  jurisdiction.  Cowell  v»  Buck- 
alew,  14  Cal,  6il.  All  writs  necessary  to  the  appel- 
late jurisdiction  may  be  issued  by  this  court.  People 
f7.  Turner,  1  Jd,  144  and  153;  White  v.  Lightfoot,  Id* 
347- 

The  foregoing  cases  a^>roved  in  Milliken  v,  Huber, 
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21  Cal.  169.    The  change  in  this  jurisdiction  will  be 
noted  by  reference  to  the  amendment  of  1862. 

The  legislature  cannot  require  the  Supreme  Court 
to  give  reasons  in  writing  for  its  decisions.  The 
constitutional  duty  of  the  Supreme  Court  is  dis- 
charged by  the  rendition  of  its  decision.  Houston  v. 
Williams,  13  Cal.  24. 

The  * 'matter  in  dispute,"  mentioned  in  the  original 
section,  construed  as  **the  matter  for  which  suit  is 
brought."  Dumply  r.  Guindon,  13  Cal.28.  And  the 
court  had  no  appellate  jurisdiction  where  the  amount 
involved  was  less  than  two  hundred  dollars.  Lnther 
V,  Ship  Apollo,  1  Cal.  16. 

The  legislature  has  not  the  power  to  take  away  the 
appellate  jurisdiction  of  the  court,  but  may  prescribe 
the  mode  in  which  appeals  shall  be  taken.  Haight 
V.  Gay,  8  Cal.  297. 

Section  5.  The  state  shall  be  divided,  by  the  legislature  of 
eighteen  hundred  and  sixty-three,  into  fourteen  judicial  dis- 
tricts, subject  to  such  alteration,  from  time  to  time,  by  a  two- 
thirds  vote  of  all  the  members  elected  to  both  bouses,  as  the 
public  good  may  require;  in  each  of  which  there  shall  be  a 
district  court,  and  for  each  of  which  a  district  judge  sball  be 
elected  by  the  qualified  electors  of  the  district  at  the  special 
judicial  elections  to  be  held  as  provided  for  the  election  of  jus- 
tices of  the  Supreme  Court,  by  section  three  of  this  article.  The 
district  judges  shall  hold  their  offices  for  the  term  of  six  years 
from  the  first  day  of  January  next  after  their  election.  The 
legislature  shall  have  no  power  to  grant  leave  of  absence  to  a 
judicial  officer;  and  any  such  officer  who  shall  absent  himself 
from  the  state  for  upwards  of  thirty  consecutive  days  shall  be 
deemed  to  have  forfeited  his  office.  [Amendment  ratified  Sept. 
8, 1862.  J 

[original  section.] 
Section  5.  The  state  shall  be  divided  by  the  first  legislattire 
into  a  convenient  number  uf  districti),  subject  t^  such  altera- 
tion from  time  to  time  as  the  public  good  may  require,  for  each 
of  which  a  district  judge  shall  be  appointed  bv  the  joint  vote 
of  the  legislature,  at  its  first  meeting,  who  shall  hold  his  office 
for  two  years  from  the  first  day  of  Januarv  next  after  his  elec- 
tion; after  which,  said  judges  shall  be  elected  by  the  qualified 
electors  of  their  respective  districts,  at  the  general  election, 
and  shall  hold  their  office  for  the  term  of  six  years. 
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The  twelfth  judicial  district  was  created  by  act  of 
the  legislature,  May  15,  1864,  and  the  governor  was 
•authorized  to  appoint  a  judge  for  the  same  to  hold 
until  the  next  general  election.  The  next  general 
election  was  held  in  October  of  the  same  year,  and 
the  appointee  was  elected.  Heldy  that  his  term  of 
office  did  not  expire  until  January,  1861^  that  a  per- 
son elected  in  September,  1859,  was  not  entitled  to 
succeed  him,  but  a  person  elected  in  November,  1860, 
was  so  entitled.    Brodie  v.  Campbell,  17  Cal.  13. 

Under  the  original  section,  it  is  held  that  judges 
elected  to  fill  a  vacancj^  as  well  as  when  elected  for  a 
new  county,  hold  for  full  term  of  six  jrears.  The 
constitution  does  not  fix  the  commencement  of  the 
term,  but  only  its  duration.  People  /;.  Burbank,  12 
Cal.  378.  To  same  effect  see  People  v,  Templeton,  Id, 
394. 

A  district  judge  may  be  authorized  by  the  legisla- 
ture to  hold  court  in  a  district  other  than  the  one  in 
which  he  is  elected.    People  v,  McCauley,  1  Cal.  380. 

Section  6.  The  district  eonrts  shall  have  original  jurisdiction 
in  all  cases  in  equity;  also,  in  all  cases  at  law  which  involve 
the  title  or  possession  of  real  property,  or  the  legality  of  any 
tax,  impost^  assessment,  toll,  or  municipal  fine,  and  in  all  other 
cases  in  which  the  demand,  exclusive  of  interest  or  the  value 
of  the  property  in  controversy,  amounts  to  three  hundred  dol- 
lars; and  also  in  all  criminal  cases  not  otherwise  provided  for. 
The  district  courts  and  their  judges  shall  have  power  to  issue 
writs  of  habeas  corpus,  on  petition  by  or  on  behalf  of  any  per- 
son held  in  actual  custody,  in  their  respective  districts, 
f  Amendment  ratified  Sept.  a,  1862.] 

[original  section.] 
Section  6.  The  district  courts  shall  have  original  jurisdic- 
tion, In  law  and  equity,  in  all  civil  cases  where  the  amount  in 
dispute  exceeds  two  hundred  dollars,  exclusive  of  interest.  In 
all  criminal  cases  not  otherwise  provided  for,  and  in  all  issues 
of  fact  joined  in  the  probate  courts,  their  jurisdiction  shall  be 
unlimited. 

For  certain  controversies  arising  out  of  the  admin- 
i8tra.tion  of  estates  of  deceased  persons,  and  against 
executors  and  administrators,  to  declare  and  enforce 
trusts,  actions  may  be  brought  in  the  District  Court, 
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but  tbe  IProl^ate  Caiiri  haa  exdueive  judsdictioii  of 
the  accQuuts  of  executors  and  administrators,  and  of 
the  final  distribution  of  estates  of  deo^aed.  peroons. 
Auguisola  V.  Axna^^dl  GaL  437,  and  cases: there  cited. 

An  action  in  the  District  Court  could  not  be  sua- 
tailed  against  several  stoddiolders  of  a  corporation 
Jor  their  respective  individual  liabilities  as  stockhold- 
ers for  the  debts  of  the  eorpovatton  when  the  individ- 
ual liability  of  neither  of  them  exceeds  three  hundred 
dollars,  although  the  aggregate  liabilities  of  the  de- 
fendants may  exceed.  j£at  fiium*.  P^rby  f  •  ^tev^is,  64 
Gal.  287. 

''All  cases  in  equity/'  mentioned  in  section  564,  G. 
G.  P.)  includes  oody  those  cases  (upon  the  pleadings, 
or  upon  appi-opriate  showii^  by  affidavit  or  other 
proofs)  in  whicji  it  had  been  the  usa^e  of  courts  of 
equity  to  appoint  receivers.  This  is  the  meaning 
.  conveyed  in  the  decision  in  La  Bo^iete  Frascaise  v. 
District  Gourt,  53  Gal.  485,  and  the  District  Court  had 
^no  jurisdiction  to  appoint  a  receiver  in  an  action  of 
ejectment.    Bateman  v.  Superior  Court,  54  Gal.  285. 

The  District  Court  had.  such  jurisdiction  in  equity 
as  was  administered  by  the  high  court  of  chancery  in 
England,  and  consequently  had  jurisdiction,  to  con- 
Atrue  a  wilL    Rosenberg  v.  Frank,  58  Gal.  387. 

Tlie  legislature  cannot  confer  upon  courts  of  this 
state  jurisdiction  of  causes  in  r^m  which  are  cogniza- 
ble in  the  courts  of  admiralty.  Crawford  v.  Bark 
Caroline  Heed,  42  Gal.  469. 

The.  proceeding  under  the  acts  of  X868,  1870,  n&odi- 
iyixi&  grades  of  streets  in  San  Francisco,  is  a  '^special 
onej  ftnd  not  a  case  at  law  involving  the  legahty  of 
an  assessment,  and  jurisdiction  may  be  conferred 
upon  the  pounty  courts  to  pronounce  final  Judgment 
on  second  report  of  the  commissioners.  Appeal  of 
Houghton,  42  Gal.  35.  "Cases  at  law,"  not  controlled 
by  words  immediately  following.  Jurisdiction  on 
appeal  extends  to  a  large  class  of  cases  in  which  there 
is  no  direct  money  consideration.  Knowltcm  v. 
Yates,  31  Gal.  83;  Day  v,  Jones,  Jd.  261. 

The  collection  by  a  toU-ga^orer  of  a  sum  in  ex- 
cess of  the  legal  amount  of  toll  fixed  by.  the  supervi- 
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sors,  does  not  involve  the  question  of  the  legality  of 
a  tall.    The  collection  of  the  excess  was  an  extortion 
for  which  the  law  furnishes  a  remedy,  and  the  Dis-' 
trict  Court  has  no  jurisdiction  of  such  case.    Brown 
V.  Rice,  52  Cal.  490. 

It  is  the  intention  of  the  constitution  to  vest  juris- 
diction in  the  district  courts  in  cases  involving  the 
riglit  of  possession,  of  real  estate,  and  it  is  not 
enough  to  entitle  them  to  jurisdiction  in  any  partic- 
ular case,  that  the  mere  fact  of  possession  is  involved. 
(Holman  v.  Taylor,  31  CaL  338,  explained.)  PoUoek 
v.  Cummings,  38  Cal.  683.  The  ^District  Court  has 
jurisdiction  in  action  to  recover  one-half  of  partition 
fence,  although  the  money  demand  is  less  than  three 
hundred  dollars.    Holman  v.  Taylor,  31  Cal.  338. 

Since  the  amendment  in  1862,  district  courts  have 
no  jurisdiction  to  try  issues  framed  in  probate  courts. 
Will  of  Bowen,  34  Cal,  682. 

Where  an  action  was  commenced  in  good  faith  in 
the  District  Court  for  a  sum  greater  thak  two  hun- 
dred dollars,  exclusive  of  interest,  that  court  has 
jurisdiction  though  it  is  necessary  to  enter  a  judg- 
ment for  a  sum  less  than  two  hundred  dollars.  Jack- 
son V.  Whartenby,  6  Cal.  95.  The  jurisdiction  of 
district  courts  where  more  than  two  hundred  dollars 
is  involved  is  original  and  exclusive ;  jurisdiction  of 
causes  involving  ^y^  hundred  dollars  cannot  be  con- 
ferred upon  justices-  courts.    Zander  v.  Coe,  Id,  230. 

The  district  courts  are  not  given  appellate  juris- 
diotioai  and  an  act  attempting  to  confer  such Jurisdic-^ 
tion  is  void.  People  tj.  Peralta,  3  Cal.  379;  Caulfield 
V.  Hudson,  Id.  389. 

Section  7.  There  shall  he  in  each  of  the  orgaiiiied  counties 
ol  the  state  a  county  court,  for  each  of  which  a  county  Judge 
shall  be  elected  by  the  qualified  electors  of  the  county  at  the 
special  judicial  elections  to  be  held  as  provided  for  the  election 
of  justices  of  the  Supreme  Court  by  section  three  of  this  ar- 
ticle. The  county  judges  shall  hold  their  offices  for  the  term 
of  four  years  from  the  first  day  of  January  next  after  their 
election.  Said  courts  shall  also  have  power  to  issue  naturali- 
zation papers.    In  the  city  and  county  of  Ban  Francisco-  the 
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legislature  may  separate  the  oflBce  of  probate  judge  from  that 
of  county  judge,  and  may  provide  for  the  election  of  a  pro- 
bate judge,  who  shall  hold  his  office  for  the  term  of  foHP 
years.    [Amendment  ratified  September  3, 1862. ] 

[ORIGINAL  SECTIQN.] 

-Section  7.  The  legislature  shall  provide  for  the  election, 
by  the  people,  of  a  clerk  of  the  Supreme  Court,  and  county 
clerks,  district  attorneys,  sheriff's,  coroners  and  other  neces- 
sary officers;  and  shall  fix  by  law  their  duties  and  compensa- 
tion. Countv  clerks  shall  be,  ex  officio,  clerks  of  the  district 
courts  in  and  for  their  respective  counties. 

Under  the  original  section  the  term  of  office  of 
district  attorney  was  not  fixed,  but  it  is  required  only 
that  the  election  of  such  officers  shall  be  provided 
for.  People  v.  Brown,  16  Cal.  442.  County  judge 
is  one  of  the  constitutional  officers,  and  the  term  is 
limited  to  four  years,  but  the  legislature  may  deter- 
mine the  time  of  election  and  fix  the  commence- 
ment of  the  term.  Where  the  act  organizing* 
a  county  fixes  the  term  of  county  judge  at 
two  years,  it  is  in  that  particular  void.  Westbrook 
V.  Rosborough,  14  Oal.  181.  Also:  That  a  county 
judge  elected  upon  the  formation  of  San  Mateo 
county  held  oflBce  four  years.  The  legislature  cannot 
limit  the  term.    People  v.  Templeton,  12  Oal.  394. 


Section  8.  The  County  Court  shall  have  original  jurisdic- 
tion of  actions  of  forcible  entry  and  detainer,  of  proceedings 
in  insolvency,  of  actions  to  prevent  or  abate  a  nuisance,  and 
of  all  such  special  cases  and  proceedings  as  arc  not  otherwise 
provided  for;  and  also  such  criminal  Jurisdiction  as  the  legis- 
lature may  prescribe;  they  shall  also  have  appellate  jurisdic- 
tion in  all  cases  arising  in  courts  held  by  justices  of  the 
peace  and  recorders,  and  in  such  inferior  courts  as  may  be  es- 
tablished in  pursuance  of  section  one  of  this  article,  in  their 
respective  counties.  The  county  judges  shall  also  hold,  in 
their  several  counties,  probate  courts,  and  perform  such  duties 
as  probate  judges  as  may  be  prescribed  by  Jaw.  The  county 
courts  and  their  judges  shall  also  have  power  to  issue  writs 
of  habeas  corpus,  on  petition  by  or  on  behalf  of  any  person  in 
actual  custody  in  their  respective  counties,  f  Amendment 
ratifiiid  September  3, 1862.1 
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[original  section.] 

Section  8.  There  shall  be  elected  in  each  of  the  organized 
counties  of  this  state  one  county  judge,  who  shall  hold  his 
office  for  four  years.  He  shall  hold  the  county  court  and  per- 
form the  duties  of  surrogate  or  probate  judge.  The  county 
iudge,  with  two  justices  of  the  peace,  to  be  designated  Accord- 
ing to  law,  shall  hold  courts  of  sessions,  with  such  criminal 
jurisdiction  as  the  legislature  shall  prescribe,  and  he  shall 
perform  such  other  duties  as  shall  be  required  by  law. 

Tlie  Probate  Court  has  exclusive  jurisdiction  of 
the  accounts  of  executors  and  administrators,  and  of 
the  final  distribution  of  estates  of  deceased  persons, 
while  it  may  be  conceded  that  the  district  courts 
have  jurisdiction  of  actions  against  executors  to  de- 
clare a  trust  in  respect  to  real  estate  in  many  in- 
stances, and  actions  arising  out  of  certain  contro- 
versies having  their  origin  in  the  administration  of 
estates,  Haverstick  v.  Truedell,  51  Oal.  431 ;  Augui- 
sola  j>.  Arnaz,  Id.  437 ;  in  Matter  of  Will  of  Bo  wen, 
34  Cal.  682;  Gurney  v.  Maloney,  38  Cal,  85;  Bush  v, 
Lindsey,  44  Cal.  121. 

Proceedings  for  condemnation  of  water  to  supply 
cities  are  special  cases.  Spencer  Greek  Water  Co. 
V.  Vallejo,  48  Oal.  70,  and  the  County  Court  has  juris- 
diction unless  the  legislature  confers  jurisdiction 
upon  some  other  court.  Such  jurisdiction  cannot  be 
given  to  county  judge,  nor  to  any  court  not  men- 
tioned in  Art.  VI,  Id.  See  also,  S.  &  C.  R.  R.  Co.  v, 
Galgiani,  49  Cal.  139.  Writs  of  mandate  are  not 
"special  cases"  and  power  to  issue  such  writs  cannot 
be  conferred  upon  countv  courts.  People  v.  Kern 
Co.,  45  Cal.  679. 

The  constitution  has  not  conferred  upon  probate 
courts  jurisdiction  of  all  matters  relating  to  estates 
of  deceased  persons.  The  district  courts  have  juris- 
diction of  actions  against  the  ad  ministrator  of  an  ad- 
ministrator for  settlement  of  accounts  of  the  estate 
of  which  his  intestate  was  administrator.  This  juris- 
diction grows  out  of  the  equity  powers  of  the  dis- 
trict courts.    Bush  v.  Lindsey,  44  Cal.  121. 

The  statutes  conferring  jurisdiction  upon  the 
County  Court  in  cases  of  forcible  entry  and  unlawful 
detainer  arp  constitutional.    Stoppelkamp  v,  Man- 
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geot,  42  Cal.  321.  Queare,  whether  the  provision  of 
the  forcible  detainer  act  of  1863,  by  which  the  land- 
lord is  authorized  to  change  terms  of  lease  by  notice 
to  the  tenant  is  constitutional.  Id.  [See  Sees.  827 
and  1946,  0.  C.  and  Corson  v.  Berson,  86  Oal.  439. 

The  proceeding  provided  for  by  statutes  of  1868  and 
1870,  modifying:  grades  of  streets  in  San  Francisco 
is  a  "special"  one,  and  not  an  action  at  law  involv- 
ing validity  of  an  assessment,  and  juriBdietion  to  ren- 
der final  judgment  may  be  vested  in  County  Court. 
Appeal  of  Houghton,  42' Cal.  35.  The  con^itution 
has  not  undertaken  to  secure  the  benefit  of  appeal 
to  any  person  against  the  legislative  control.    Id, 

The  Probate  Court  has  not  jurisdiction  to  direct 
an  executor  on  receipt  of  money  loaned,  to  re-convey 
real  estate,  conveyed  to  his  testator  by  deed  absolute 
on  its  face,  but  intended  as  security  for  repayment 
of  the  money  loaned.    Anderson  v.  Fisk,  41  Cal.  308. 

Proceedings  under  the  act  of  January  24, 1860, 
(Stats,  p.  5)  for  settling  claims  to  lots  in  town  sites 
on  public  lands  before  the  county  judge  do  not  con- 
stitute an  action  at  law  or  in  equity,  but  such  pro- 
ceedings are  special  cases,  and  said  act  is  constitu- 
tional. Ricks  V,  Reed,  19  Cal.  551.  AfBrmed  in 
Ryan  v.  Tomlinson,  31  Oal.  15.  * 'Special  cases"  and 
proceedings  mentioned  in  this  section  does  not  in- 
clude any  of  those  cases  for  which  courts  of  general 
common  law  and  equity  jurisdiction  have  always 
supplied  the  remedy,  but  must  be  confined  to  such 
new  cases  as  are  the  creation  of  statutes,  and  the 
proceedings  under  which  are  unknown  to  the  gen- 
eral frame  work  of  courts  of  common  law  and  equity. 
Actions  to  prevent  or  abate  ntusanoes  are  not  special 
cases,  and  an  act  conferring  jurisdiction  of  such  cases 
on  county  courts  is  unconstitutional.  Parsons  v. 
Tuolumne  W.  Co.,  5  Cal.  43. 

Under  original  section  the  court  of  sessions  was 
constituted  of  the  county  judge  and  the  two  jus- 
tices. The  court  could  exercise  no  jurisdiction  in  the 
absence  of  either.    People  r.  Ah  Chung,  5  Oal.  103. 
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SSCTI0M9.  The  legislature  db all  detennine  the  number  of 
joBtioes  of  the  peace  to  be  elected  in  each  eity  and  township  of 
the  state,  and  fix  by  law  their  powerti,  duties  and  responsibili> 
ties;  provided  such  powers  shall  not  in  any  case  trench  upon 
the  jurisdiction  of  the  several  courts  of  record.  The  Bopreme 
Court,  the  district  courts,  county  courts,  the  probate  courts, 
and  such  other  courts  as  the  legislature  shall  prescribe,  shall 
be  courts  of  record,    f  Amendment  ratified  Sept.  3. 1862.} 

[OAIOIKAL  SECTION.] 

Bection  9.  The  county  courts  shall  haye  such  jurisdiction, 
in  cases  arising  In  jn slices*  courts,  and  in  special  cases,  as  the 
legislature  may  prescribe,  but  shall  have  no  original  civil  ju- 
risdiction, except  in  such  special  cases. 

It  is  not  tmconstitutional  lor  the  legislature  to 
give  jurisdiction  to  justices  courts  of  actions  to  re- 
cover a  penalty  from  a  railroad  company  for  charg- 
ing excessive  fare.  Keed  v.  Omnibus  K.  R.  Co..  33 
Gal.  212. 

The  act  of  April  27, 1863,  (Stats,  p.  399)  giving  ju- 
risdiction to  justices  courts  in  cases  of  unlawful  de« 
tainer,  violates  section  8,  article  YI,  which  vests 
such  jurisdiction  in  the  county  court.  Caulfield  v. 
Stephens,  28  Cal.  119;  Brum  ma  gin  v.  Spencer,  29 
Cal.  662;  Meacham  v.  McKay,  37  Oal.  162;  Stoppel- 
kamp  V.  Mangeot,  42  Cal.  324;  Johnson  v.  Ohely,  43 
Cal.  304.  As  to  dicta  upon  concurrent  jurisdiction, 
Bee  Oourtwright  v.  B.  K.  &  A.  W.  A  M.  Co.,  30  Cal. 
677,  582,  584. 

Justices  courts  have  no  jurisdiction  over  a  coun- 
ter claim  which  exceeds  the  amount  for  which  they 
can  enter  judgment.    Malson  v.  Vaughn,  23  Cal.  61. 


'  Section  10.  The  legislature  shall  fix  by  law  the  Jurisdiction 
of  any  recorder's  or  other  inferior  municipal  court  which  may 
be  established  in  pursuance  of  section  one  of  this  article,  and 
shall  fix  by  law  the  powers,  duties  and  responsibilities  of  the 
judges  thereof,    f  Amendment  ratified  Sept.  3, 1862.] 

[original  section.] 

Section  10  The  times  and  places  of  holding  the  terms  of 
the  Supreme  Court,  and  the  general  and  special  terms  of  the 
district  courts  within  the  several  districts,  shall  be  provided 
for  by  law. 
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Section  11.  The  legislature  shall  provide  for  the  election  of 
a  clerk  of  the  Supreme  Court,  county  clerks,  district  attor- 
neys, sberiifs,  and  other  necessary  officers,  aud  shall  fix  by 
law  their  duties  and  compensation.  County  clerks  shall  be 
ex  officio  clerks  of  the  courts  of  record  in  aud  for  their  re- 
spective counties.  The  legislature  may  also  provide  for  the 
appoiotment  by  the  several  district  courts  of  one  or  more 
commissioners  in  the  several  counties  of  their  respective  dis- 
tricts, with  authority  to  perform  chamber  business  of  the 
judges  of  the  district  courts  and  county  courts,  and  also  to  take 
depositions,  and  to  perform  such  other  business  connected 
with  the  administration  of  justice  as  may  be  prescribed  by 
law.    [Amendment  ratitied  Sept.  8, 1862.J 

fORIGINAL   SECTION.] 

Section  11.  No  judicial  officer,  except  a  justice  of  the  peace, 
shall  receive  to  his  own  use,  any  fees  or  perquisites  of  office. 

Under  the  orig^inal  section  it  was  held  that  re- 
corders (who  held  certain  courts)  were  not  within 
the  inhibition  of  this  section,  but  should  be  classed 
with  justices  of  the  peace,  the  latter  being  the  only 
judicial  officers  authorized  to  retain  fees.  Curtis  v, 
Sacramento,  13  Cal.  291. 


Section  12.  The  times  and  places  of  holding  the  terms  of 
the  several  courts  of  record  shall  be  provided  for  by  law. 
[Amendment  ratified  Sept,  3,1862.J 

[ORIGINAL  SECTION.] 

Section  12.  The  legislature  shall  provide  for  the  speedy 
publicatiou  of  all  statute  laws,  aud  of  such  judicinl  decisions 
as  it  may  deem  expedient;  and  all  laws  and  judicial  decibious 
shall  be  free  for  publicatiou  by  any  person. 

There  is  no  prohibition  against  an  act  of  the  legis- 
lature by  which  judgments  may  be  entered  in  vaca- 
tion, and  the  Practice  Act  in  several  instances  con- 
templates it.    People  V,  Jones,  20  Oal.  50. 


Section  13.  No  judicial  officer,  except  justices  of  the 
peace,  recorders  and  commissioners  shall  receive  to  his  own 
use  any  fees  or  perquisites  of  office,  f  Amendment  ratified 
September  3, 1862.J 
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[ORIGINAL  SECTION.] 

Section  13.  Tribunals  for  conciliation  may  be  established 
with  euch  powers  and  duties  as  may  be  prescribed  by  law; 
but  such  trlbuuals  shall  have  no  power  to  render  judgment  to 
be  obligatory  on  the  parties,  except  they  voluntarily  submit 
their  matters  in  difTerence,  and  agree  to  abide  the  judgment. 
or  assent  thereto  in  the  presence  of  such  tribunal,  in  such 
oases  as  shall  be  prescribed  by  law. 

Section  14.  The  legislature  shall  provide  for  the  speedy 
publication  of  such  opinions  of  the  Supreme  Court  as  it  may 
deem  expedient;  and  all  opinions  shall  be  free  for  publication 
by  any  person.    [Amendment  ratified  September  3, 1862.J 

[ORIGINAL   SBCTION.] 

Section  14.  The  legislature  shall  determine  the  number  of 
justices  of  the  peace  to  be  elected  in  each  county,  city,  town, 
aud  Incorporated  village  of  the  state,  and  iix  by  law  their 
powers,  duties  and  responsibilities.  It  shall  also  determine  in 
what  cases  appeals  may  be  made  from  justices  courts  to  the 
County  Court. 

Section  15.  The  justices  of  the  Supreme  Court,  district 
judges  and  county  judges  shall  severally,  at  stated  times  dur- 
ing their  continuance  in  office,  receive  for  their  services  a 
compensation,  which  shall  not  be  increased  or  diminished 
during  the  term  for  which  they  shall  have  been  elected;  pro- 
vided, that  county  judges  shall  be  paid  out  of  the  county 
treasury  of  their  respective  counties.  [Amendment  ratified 
September  3, 1862.J 

[ORIGINAL   SECTION,] 

Section  15.  The  justices  of  the  Supreme  Court  and  judp^es 
of  the  district  courts  shall  severally,  al  stated  times  during 
their  continuance  in  office,  receive  for  their  services  a  com- 
pensation to  be  paid  out  of  the  treasury. 

The  act  of  1856  (Stats,  p.  183)  organizing  Fresno 
county  provided,  among  other  things  for  the  election 
of  a  countjr  judge  whose  salary  should  be  fixed  by 
the  supervisors  at  a  sum  not  exceeding  three  thou- 
sand dollars  per  annum.  The  supervisors,  several 
weeks  after  the  election,  fixed  the  salary  at  twenty- 
five  hundred  dollars  per  annum.  Heldy  this  was  a 
BuMcient  fixing  by  law  as  required  by  section  7, 
article  VI,  and  was  not  a  delegation  of  legislative 
duty  to  the  supervisors,  and  that  mandamus  would 
not  lie  to  compel  payment  of  more  than  the  sum 
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fixed  by  the  supervisor^.  Hiirt'  v.  Johnson,  17  Cal. 
306. 

Judgres  of  District  Cotirt  cannot  draw  salary  \n 
the  absence  of  appropriation  by  the  legislatare  for 
that  purpose.    Meyers  v.  £nglish,  9  Cal.  342. 

Section  16.    The  justices  of  the  Supreme  Court  and  the 

district  judges  and  the  county  judges  shall  be  Ineligible  to 

any  other  office  than  a  judicial  office  during  the  term  for 

which  they  shali  have  been  elected.    [Amendment  ratified 

September  8, 1862.] 

[pBIGINAX  SECTION.] 

'  Section  16.  The  justices  of  the  Supreme  Court  and  dlatvict 
judges  shall  be  ineligit^te  to  any  other  office  duxing  the 
term  for  which  they  shall  have  been  elected. 

Section  17.  Judges  shall  not  charge  juries  with  respect  to 
matters  of  fact,  but  may  state  the  testimony  and  declare  the 
law.    [Amendment  ratified  Septembers,  1862.] 

[The  original  section  was  in  identical  words.] 

To  instruct  that  ^ 'proof  of  the  possession  of  prop- 
erty in  the  hands  of  defendant  recently  after  the 
same  property  was  stolen  out  of  the  meat  shop  of 
Vestal,  unless  the  possession  of  the  same  is  satis- 
factoril}'  accounted  for  by  the  defendant,  raises  a 
presumption  of  guilt  against  defendant/'  was  erron- 
eous.   People  V,  Mitchell,  55  Oal.  236. 

An  instruction  to  the  effect  that  the  possession  of 
a  key,  unexplained,  ("if  you  believe  that  he  had  it  in 
his  exclusive  possession")  raiBes  a  reasonable  pre- 
sumption that  he  had  it  for  the  purposes  shown  by 
the  evidence  that  it  could  be  used  for,  Held,  an  in- 
struction upon  facts,  and  erroneous.  People  v, 
Walden,  51  Gal.  588.  The  court  should  not  instract 
the  jury  upon  controverted  facts  note  the  weight  of 
evidence.  McNeal  v.  Barney,  Id,  603.  The  court 
may  determine  and  charge  the  jury  whether  there 
is  any  evidence  with  regard  to  an  issue  or  tending 
to  sustain  a  fact  on  which  judgment  may  depend. 
People  t;.  Welch,  49  Cal.  174.  This  section  is  die- 
cussed  and  the  policy  of  the  prohibition  against  in- 
structing  upon  facts  questioned.    Instructions  upon 
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mn  bypotlitesiBy  if  asked,  should  be  given <  People  v. 
Taylor,  36  Cal.  256. 

Tlieiceart  being  authorized  to  state  the  evidence, 

can  also  state  that  there  is  no  evidence  as  to  partic- 

^nlarilact&.    King's  Case,  27  OaU  514,  approved  in 

People  V.  Dick,  34  Cah  665.    But  it  is  the  province  of 

.the  jury,  unaided  by  the  court,  to  say  whether  a 

given  fact  is  proven  or  not.    Id, 

The  court  instructed  the  jury  that  B  was  to  be  con- 
sidered the  sole  proprietor  of  the  overland  mail  line. 
Held,  erroneous  as  in^tnjiction  upon  facts,  but  as  no 
other  conclusion  could  be  arrived  at  from  the  evi- 
dence. Held,  further,  said  instruction  did  not  preju- 
dice the  defendant.    Pico  v.  Stevens,  18  Oal.  377. 

The  court  in  Charging  the  jury  has  no  right  to  em- 
ploy the  word,  "  victim,"  in  referring  to  the  person 
.  killed  by  the  defendant.  In  the  charge  given  the  use 
of  said  word  seemed  to  assume  that  the  deceased  was 
wrongfully  killed,  which  was  the  point  in  issue,  and 
was  calculated  to  injure  the  defendant.  People  v* 
Williams,  17  Oal.  142.  When  an  instruction  asked 
accurately  states  the  law,  it  should  be  given  in  the 
very  words  asked,  especially  in  criminal  cases.  Id. 
As  to  stating  evidence,  see  People  v,  Ybarra,  Id.  166, 
and  instructions  as  to  evidence  of  justification.  People 
V.  Lamb,  Id.  323.  -  As  to  fact  of  notice  from  publica- 
tion in  a  newspaper,  Tread  well  v.  Wells,  4  Cal.  261. 

•BBC?rroN  18.  Tbe  rtyle  of  all  process  shall  be:  "The  people  of 
the  0tate  of  California,"  and  all  prosecutions  shall  be  conducted 
In  their  name  and  by  their  anthority.  [Amendment  ratified 
Sept.  8, 1862.] 

[ORIGINAL  SECTION.] 

Smcmon  18.  Tbe  style  of  all  process  shall  be:  "The  people  of 
tbe  iftate  of  Calllornla  '*  All  the  prosecutions  shall  be  eon- 
dncted  in  their  name  and  by  the  authority  of  the  same. 

SscTioN  19.  In  order  that  no  inconvenience  may  result  to 
tlifi  pablic  service  from  the  taking  effect  of  the  amendments 
proposed  to  said  article  VI,  by  the  legislature  of  eighteen  hun- 
dred and  sixty-one,  no  officer  shall  be  superseded  thereby,  nor 
sbaU'tbe  osganiMtlon  ol  the  several  counts  be  chtuiged  thereby 
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Until  theelectlou  and  qualification  of  the  several  officers  pro- 
vided for  in  said  amendments. 

[This  section  was  added  by  amendment  ratified 
Sept.  3,1862.3 

The  several  courts  of  the  state  continued  and  re- 
tained their  jurisdiction  unimpaired  until  the  organ- 
ization of  the  new  courts.  Gillis  v.  Barnett,  38  Cal. 
393.    Also  In  re  Oliverez,  21  Cal.  415. 

ARTICLE  VII, 

MILITIA. 

Section  1.  The  legislature  shall  provide  by  law  for  organis- 
ing and  disciplining  the  militia,  in  such  manner  as  they  shall 
deem  expedient,  not  imcompatible  with  the  coustilution  and 
laws  of  the  United  states. 

Section  2.  Officers  o!  the  militia  shaill  be  elected  or  ap- 
pointed in  sucn  manner  as  the  legislature  shall  from  time  to 
time  direct,  and  shall  be  commissioned  by  the  governor. 

Section  3.  The  governor  shall  have  power  to  call  forth  the 
militia  to  execute  the  laws  of  the  state,  to  suppress  insurreo- 
tions  and  repel  invasions. 


ARTICLE  VIII. 

STATE  INDEBTEDNESS. 

Section  1.  The  legislature  shall  not  in  any  manner  create 
any  debt  or  debts,  liability  or  liabilities,  which  shall,  singly  or 
in  the  aggregate,  with  any  previous  debts  or  liabilities,  exceed 
the  sum  of  three  hundred  thousand  dollars,  except  in  case  of 
war,  to  repel  invasion  or  suppress  insurrection,  unless  the 
same  shall  be  authorized  by  some  law  for  some  single  object 
or  work,  to  be  distinctly  specified  therein,  which  law  shall 
provide  ways  and  means,  exclusive  of  loans,  for  the  payment 
of  the  interest  of  such  debt  or  liability  as  it  falls  due.  and 
also  to  pay  and  discharge  the  principal  of  such  debt  or  lia- 
bility within  twenty  years  from  the  time  of  the  contracting 
thereof,  and  shall  be  irrepealable  until  the  principal  and  In- 
terest thereon  shall  be  paid  and  discharged;  but  no  Huch  law 
shall  take  effect  until,  at  a  general  election,  it  shall  have  been 


811  MILITIA-INDEBTEDNESS    Arts.  VII- VIII 

Bubmitted  to  the  people  and  have  received  a  majority  of  all 
the  votes  cast  for  and  against  it  at  such  election ;  and  all 
money  raised  by  authority  of  such  law  shall  be  applied  only 
to  the  specific  object  therein  stated,  or  to  the  payment  of  the 
debt  thereby  created;  and  such  law  shall  be  published  in  at 
least  one  newspaper  in  each  judicial  district,  if  one  be  pub- 
lished therein,  throughout  the  state,  for  three  months  next 
preceding  the  election  at  which  it  is  submitted  to  the  people. 

The  legislature  alone  can  determine  when  such 
state  of  war  exists  as  will  justify  creating  a  debt  to 
repel  invasion  and  the  courts  will  not  review  its  ac- 
tions. (Citing  Franklin  v.  Board  of  Examiners,  23 
Oal.  175.)  People  v,  Pacheco,  27  Oal.  177.  There  is 
no  limitation  upon  the  amount  of  debt  the  state 
may  contract  in  case  of  war,  to  repel  invasion,  etc. 
Id. 

It  is  not  essential  that  funds  should  be  in  the 
treasury  to  meet  an  appropriation  when  it  is  made. 
To  constitute  a  valid  appropriation  it  is  only  neces- 
sary to  desig^iate  an  amount,  and  the  fund  out  of 
which  it  shall  be  paid.  McOauley  v.  Brooks,  16  Oal. 
11 ;  but  see  authorities  under  section  23,  article  IV, 
and  State  of  California  v.  McCauley,  15  Cal.  429. 

The  act  of  March  29,  1860,  (Stats,  p.  128)  author- 
izing the  building  of  the  state  capitol  at  Sacramento 
is  not  unconstitutional.  The  act  provides  that  the 
ultimate  cost  shall  not  exceed  five  hundred  thousand 
dollars,  but  it  makes  an  appropriation  of  only  one 
hundred  thousand  dollars,  and  does  not  authorize 
.any  contract  which  shall  exceed  the  latter  sum. 
Koppikus  V.  State  Capitol  Commissioners,  16  Cal. 
249.  As  to  constitutionality  of  the  act,  approved  in 
Heyneman  v,  Blake,  19  Cal.  596,  and  as  to  what  con- 
stitutes state  indebtedness,  approved  in  People  v. 
Pacheco,  27  Cal.  208.  In  the  act  of  April  18,  1856, 
(Stats,  p.  112)  a  contract  for  three  hundred  thousand 
dollars  was  authorized  to  be  made,  to  be  paid  in 
bonds  of  the  state,  and  at  the  time  of  its  passage  the 
state  was  indebted  to  the  amount  limited  by  the 
constitution.  That  act  was,  therefore,  unconstitu- 
tional. Nougues  V.  Dbuglass,  7  Cal.  65.  As  to  what 
constitutes   an   appropriation    see    also    State  v. 
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McCauley,  15  Oal.  492.  and  M«Oattley  r.  Brooks,  16 
Oal.  11.  This  prohibition  applies  to  the  state  as  a 
I)oUtical  sovereign— a  corporation— and  does  not  pre^ 
vent  the  state  authorizing  municipal  or  county  in- 
debtedness. (Subscription  to  Railroad.)  Pattison  tr. 
Supervisors  of  Yuba  County,  13  Oal.  176,  and  see 
further  as  to  constitutionality  of  statutes  authorizing 
sabocrip^onB  in  ftid  of  railrbadB.  8.  &  Y.  R.  R. 
Co.  v.  Stockton  City,  41  Cal.  162;  Napa  Valley  R.  R. 
Co.  V.  Napa  County,  30  Cal.  435. 

An  appropriation  is  necessary  before  district 
judges  can  draw  their  salaries.  Meyers  v,  English,  9 
Cal.  842. 

Claims  agrainst  tbe  state  contracted  in  defiance  of 
this  article  can  be  legalized  by  being  submitted  to  a 
vote  of  the  people  in  the  manner. required  by  the 
constitution,  but  in  no  other  way.  Noogues  v.  Doug^ 
lass,  7  Cal.  65. 


ARTICLE  IX. 

EDtrCATION. 
BBtmoir  1.  A  superintendent  of  public  instruction  shall,  at 
the  special  election  for  judicial  officers  to  be  held  in  the  year 
eighteen  hundred  and  sixty-three,  and  every  four  years  there* 
after,  at  such  special  elections^be  elected  by  the  qualified  vot- 
ers of  the  state,  and  shall  enter  upon  the  duties  of  his  nfQce  on 
the  first  day  of  December  next  after  his  election.  (Amendment 
ratlHedSept.  3, 1862.] 

f ORIGINAL  SBCnON.] 
Section  l.  The  legislature  shall  provide  for  the  election,  by 
the  people,  of  a  superintendent  of  public  instructioo,' who  gfaall 
hold  his  office  for  three  years,  and  whose  duties  shall  be  pre- 
scribed  by  law,  and  who  shall  receive  such  compensation  as 
the  legislature  may  direct. 

SBcnoN  2.  The  legislature  shall  encourage,  by  itil  SHftable 
means,  the  promotion  of  intellectual,  scientific,  morad  and  ag- 
ricultural improvement.  The  proceeds  ot  all  lands  that  may 
be  granted  by  the  United  SUtes  to  this  state  fbr.  the  support  of 
schools,  which  may  be  sold  or  disposed  of,  and  the  fl  ve  hundred 
thousand  acres  of  land  granted  to  the  new  states,  under  an  act 
of   congress  distributing  the  proceeda  of   ^e  pQblio  lands 
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among  the  several  states  of  the  CJnlon,  approved  A.  D.  one 
tboasand  eight  hnndred  and  forty-one,  and  all  estates  of  de- 
ceased persons  wbo  may  have  died  without  leaving  a  will  or 
heir,  and  also  such  per  eent.  as  may  be  granted  by  congress  on 
the  sale  of  lands  in  this  state,  shall  be  and  remain  a  perpetual 
fund,  the  interest  of  which,  together  with  all  the  rents  of  the 
unsold  lands,  and  such  other  means  as  the  l^slatnre  may  pro- 
vide, shall  be  inviolably  appropriated  to  the  support  of  com- 
mon schoola  throughout  the  state. 

The  act  of  April  2. 1863,  (Stats,  p.  145)  authorizing 
Placer  county  to  subscribe  for  stock  of  the  0.  P.  R.  R. 
Co.,  is  unconstitutional  in  so  far  as  it  attempts  to 
divert  moneys  from  the  school  fund  by  re<)uirine 
that  all  the  taxes  to  be  paid  by  said  railroad  m  said 
county  shall  be  paid  into  the  ''railroad  fund''  created 
by  the  act.  The  proportion  of  school  money  provided 
by  general  legislation  to  be  derived  from  tne  general 
revenue  of  the  county  cannot  be  so  diverted.  Orosby 
p.  Lyons,  37  Cal.  242. 


Section  8.  The  legislature  shall  provide  for  a  system  of 
common  schools,  by  which  a  school  shall  be  kept  up  and  sup- 
ported in  each  district  at  least  three  months  in  every  year;  and 
any  school  district  neglecting  to  keep  up  and  support  such  a 
•chool  may  be  deprived  of  its  proportion  of  the  interest  of  the 
public  fund  during  such  neglect. 

Srction  4.  The  legislature  shall  take  measures  for  the  pro- 
tection, improvenient,  or  other  disposition  of  such  lands  as 
have  been  or  may  hereafter  be  reserved  or  granted  by  the 
United  States,  or  any  person  or  persons,  to  this  state,  for  the 
use  of  a  university;  and  the  funds  accruing  from  the  rents  or 
sale  of  such  lands,  or  from  any  other  source,  for  the  purpose 
aforesaid,  shall  be  and  remain  a  permanent  fund,  the  interest 
of  which  shall  be  applied  to  the  support  of  said  university, 
with  such  branches  as  the  public  convenience  may  demand 
for  the  promotion  of  literature,  the  arts  aud  sciences,  as  may 
be  authorized  by  the  terms  of  such  grant.  And  it  shall  be  the 
duty  of  the  legislature,  as  soon  as  may  be,  to  provide  effectual 
means  for  the  improvement  and  permanent  security  of  the 
funds  of  said  university-s 
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ARTICLE  X. 

AMENDMENT  OF  THE  CONSTITUTION. 

Section  1.  Any  amendment  or  amendments  to  this  consti- 
tution may  be  proposed  in  the  senate  or  assembly;  and  i(  the 
same  shall  be  agreed  to  by  a  majority  of  the  members  elected 
to  each  of  the  two  houses,  such  proposed  amendment  or 
amendments  shall  be  entered  on  their  journals,  with  tlie  yeae 
and  nays  taken  thereon,  and  referred  to  the  legislature  then 
next  to  be  chosen,  and  shall  be  published  for  three  months 
next  preceding  the  time  of  making  such  choice.  And  if,  in 
the  legislature  next  chosen  as  aforesaid,  such  proposed  amend- 
ment or  amendments  Hhall  be  agreed  to  by  a  majority  of  all 
the  members  elected  to  each  house,  then  it  shall  be  the  duty  of 
the  legislature  to  submit  such  proposed  amendment  or  amend- 
ments to  the  people,  in  such  manner  and  at  such  time  as  the 
legislature  sball  prescribe;  and  if  the  people  shall  approve 
and  ratify  such  amendment  or  amendments,  by  a  majority  of 
the  electors  qualified  to  vote  for  meipbers  of  the  legislature 
voting  thereon,  such  amendment  or  amendments  shall  become 
part  of  the  constitution. 

Section  2.  And  if  at  any  time  two*thirds  of  the  senate  and 
assembly  shall  think  it  necessary  to  revise  and  change  this  en- 
tire constitution,  they  shall  recommend  to  the  electors  at  the 
next  election  for  members  of  the  legislature  to  vote  for  or 
against  a  convention;  and  if  it  shall  api)ear  that  a  majority  of 
the  electors  voting  «t  such  election  have  voted  in  favor  of  call- 
ing a  convention,  the  legislature  shall,  at  its  next  session,  pro- 
vide by  law  for  calling  a  convention,  to  be  holdeu  within  six 
months  after  the  passage  of  such  law;  and  such  convention 
shall  consist  of  a  number  of  members  not  less  than  that  of  both 
branches  of  the  legislature.  The  conBtitution  that  may  have 
been  agreed  upon  and  adopted  by  such  convention  shall  be 
submitted  to  the  people,  at  a  special  election  to  be  provided 
for  by  law,  for  their  ratification  or  rejection.  Each  voter  shall 
express  his  opinion  by  depositing  in  the  bal)pt  box  a  ticket, 
whereon  shall  be  written  or  printed  the  words  "For  the  New 
Constitution"  or  "Against  the  New  Constitution."  The  re- 
turns of  such  election  shall,  in  such  manner  as  the  convention 
shall  direct,  be  certified  to  the  executive  of  the  state,  who  shall 
call  to  his  assistance  the  controller,  treasurer,  and  secretary 
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of  state,  and  compare  the  votes  ao  certified  to  him.  If  by  such 
examination,  it  be  ascertained  that  a  majority  of  the  whole 
number  of  votes  cast  at  such  election  be  in  favor  of  such  new 
constitntlon,  the  executive  of  this  state  shall,  by  his  proclama- 
tion, declare  such  new  constitution  to  be  the  constitution  of 
(he  state  of  California.  [Amendment  ratified  November  4, 1856.] 

I  ORIGINAL  SECTION.] 

Section  2.  And  if,  at  any  time,  two-thirds  of  the  senate  and 
assembly  shall  think  it  necessary  to  revise  or  change  this  en- 
tire constitution,  they  shall  recommend  to  the  electors,  at  the 
next  election  for  members  of  the  legislature,  to  vote  for  or 
against  the  convention;  and  if  it  shall  appear  that  a  majority. 
of  the  electors  voting  at  such  election  have  voted  In  favor  of 
calling  a  convention,  the  legislature  shall,  at  its  next  session, 
provldeby  law  for  calling  a  convention,  to  be  holden  within 
Bix  months  after  the  passage  of  such  law ;  and  such  conven- 
tion shall  consist  of  a  number  of  members  not  less  than  that 
of  tK>th  branches  of  the  legislature. 

ARTICLE  XI. 

MISCELLANEOUS   PROVISIONS. 

Section  1.  The  first  session  of  the  legislature  shall  be  held 
at  the  Pueblo  de  San  Jose,  which  place  shall  be  the  permanent 
seat  of  government  until  removed  by  law;  provided,  however, 
that  two-thirds  of  all  the  members  elected  to  each  house  of 
the  legislature  shall  concur  in  the  passage  of  6uch  law. 

After  the  first  session  of  the  legislature  the  seat 
of  the  state  government  should  be  located  at  such 
place  as  the  legislature  by  two-thirds  vote  might  di- 
rect. The  removal  to  Vallejo  was  not  unconstitu- 
tional, and  there  was  nothing  in  the  fact  that  such 
removal  was  induced  by  certain  offers  of  Mr.  Val- 
lejo; nor  in  the  fact  that  he  did  not  fulfill  his  prom- 
ises, to  render  the  removal  invalid.  People  v.  Big- 
ler,  5  Cal.  24. 

Section  2.  Any  citizen  of  this  state  who  shall,  after  the 
adoption  of  this  constitution,  fight  a  duel  with  deadly  weap- 
ons, or  send  or  accept  a  challenge  to  fight  a  duel  with  deadly 
weapons,  either  within  this  state  or  out  of  it,  or  who  shall  act 
as  second  or  knowingly  aid  or  assist  in  any  manner  those 
thus  oflTending,  shall  not  be  allowed  to  hold  any  office  of  profit 
or  to  enjoy  the  right  of  suffrage  under  this  constitution. 
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Section  3.  Members  of  the  legrislature  and  all  officen, 
executive  and  judicial,  except  such  iuferior  officen 
as  may  be  by  law  exempted,  shall,  before  they  enter 
on  the  duties  of  their  respective  offices,  take  and  subscribe  the 
following  oath  or  affirmation: 

'*!  do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  I 
will  support  the  constitution  of  the  United  States  and  the 
constitution  of  the  state  of  California,  and  that  I  will  faith- 
fully discharge  the  duties  of  the  office  of ,  according 

to  the  best  of  my  ability." 

And  no  other  oath,  declara  tlon  or  test  shall  be  required  as  a 
qualification  ior  any  office  or  public  trust. 

The  *  'test  oath"  required  to  be  taken  by  attorneys 
at  law,  by  the  act  of  April  25,  1863,  (Stats,  p.  566;  ia 
not  materially  different  from  the  constitutional  oath 
in  substance.  It  requires  the  affiant  to  state  that  he 
has  not,  since  the  passage  of  the  act,  and  will  not 
aid.  countenance  or  assist,  etc.,  those  now  engaged 
in  rebellion,  but  it  goes  beyond  the  strict  letter  of 
the  constitutional  oath  with  reference  to  his  past 
conduct,  and  this  has  raised  some  doubt  in  the  minds 
of  the  court  as  to  its  constitutionality,  but  the  court 
will  not  declare  it  unconstitutional  upon  a  mere 
doubt.    Cohen  v.  Wright,  22  Cal.  294. 

121  551  Section  4.  The  legislature  shall  establish  a  system  of 
county  and  town  governments,  which  shall  be  as  nearly  uni- 
form as  practicable  throughout  the  state. 

By  an  act  of  April  9,  1862,  (Stats,  p.  151)  the  legis- 
lature appointed  a  commission  to  cut  a  canal  above 
the  mouth  of  the  American  river,  for  the  protection 
of  the  city  of  Sacramento.  Thereafter,  in  1867,  by 
reason  of  high  water  and  by  reason  of  said  canal  the 
lands  of  John  Hoagland  were  seriously  washed  and 
damaged.  By  act  of  March  11,  1876,  (Stats,  p.  214) 
the  said  John  Hoagland  was  authorized  to  sue  the 
city  to  recover  for  his  damages.  Heldy  the  legisla- 
ture had  no  power  to  create  a  claim  against  those 
who  are  to  be  taxed  with  its  payment.  The  city  in 
no  manner  authorized  or  participated  in  causing  the 
damage.     Hoagland  v.  Sacramento,  52  Cal.  142. 

In   construing  the  act  of  March  18, 1874,  (Stats, 
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p.  436)  authorizing  the  counties  of  Santa  Barbara 
and  San  Luis  Obispo  to  issue  bonds  for  the  iznprove- 
xuent  of  roads,  Heldj  section  4,  article  XI,  is  not 
mandatory  in  the  sense  that  special  acts  of  this 
kind  cannot  be  passed.  *The  practice  of  the  legis- 
lature in  passing  special  laws  in  respect  to  special 
matters  relating  to  the  county  governments,  which 
were  provided  for  by  general  laws,  has  so  long  been 
acquiesced  in  by  all  departments  of  the  state  gov- 
erunnent,  and  their  validity  has  so*  frequently  been 
implicitly  upheld  by  the  courts,  that  it  is  not  now 
open  to  question.  People  v.  Board  of  Supervisors, 
50Cal.  561. 

The  authority  to  determine  what  degree  of  uni- 
formity shall  exist,  is  left  to  the  legislature.  People 
V.  Lake  Co.,  33  Oal.  487. 

The  towns  here  referred  to  are  such  in  general 
features  as  were  known  in  other  states  when  the  con- 
stitution was  adopted.  Ex  parte  Wall,  48  Oal.  279. 
The  local  option  law  of  1874,  (Stats,  p.  434)  was  un- 
constitutional as  a  delegation  of  legislative  power  to 
the  electors  of  towns  and  cities,  and  was  not  a  stat- 
ute authorizing  the  legislative  bodies  of  the  munic- 
ipalities to  pass  a  by-Taw  or  ordinance  prohibiting 
the  sale  of  liquors.    Id. 

Section  5.  The  legislature  shall  have  power  to  provide  for 
the  election  of  a  board  of  supervisors  in  each  countj,  and 
these  supervisors  shall  jointly  and  individually  perform  such 
duties  as  may  be  prescribed  by  law. 

The  constitution  having  declared  supervisors  elec- 
tive, the  office  cannot  be  filled  in  any  other  mode. 
This  has  also  been  held  with  reference  to  assessors 
and  collectors.  An  act,  however,  which  causes  an 
extension  of  a  term  of  office  is  not  necessarilv  un- 
constitutional unless  it  violates  section  7,  article  XI, 
by  exceeding  four  years.  Christy  v.  Supervisors  of 
Sacramento  Co.,  39  Oal.  3. 

Section  6.  All  oflBcers  whose  election  or  appointment  is  not 
provided  for  by  this  constitution,  and  all  oflBcers  whose  ofllces 
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may  hereafter  be  created  by  law,  shall  be  elected  by  the  peo- 
ple, or  appointed,  as  the  legislature  may  direct. 

Section  7.  When  the  duration  of  any  office  is  not  provided 
for  by  this  constitution,  it  may  be  declared  by  law ;  and  if  not 
so  declared,  such  ofHce  shall  be  held  during  the  pleasure  of 
the  authority  making  the  appointment;  nor  shall  the  duration 
of  any  office  not  fixed  by  this  constitution  ever  exceed  four 
years. 

The  section  is  not  intended  to  forbid  a  holding 
over  until  a  successor  is  elected  or  appointed,  but 
merely  to  limit  the  incumbent's  term  dv  election  or 
appointment.  People  v.  Stratton,  28  Oal.  388;  Peo- 
ple V.  Tilton,  37  Gal.  614. 

It  does  not  declare  that  an  office  shall  not  continue 
more  than  four  years,  but  simply  that  no  person 
shall  be  elected  or  appointed  for  a  longer  term  than 
four  years.    People  v.  Stratton,  28  Cal.  382. 

The  commissioners  appointed  to  manage  the 
Yosemite  valley  and  Mariposa  Big  Tree  grove  were 
"officers"  and  their  term  of  office  expired  four  years 
after  their  appointment.  People  v,  Ashburner,  55 
Cal.  517. 

The  commissioners  of  the  funded  debt  of  San 
Francisco  are  not  officers  and  their  terms  are  not 
limited  to  four  years.  People  v.  Middleton,  28  Cal. 
603. 

When  the  term  of  an  office  is  not  fixed  by  law  the 
tenure  is  at  the  pleasure  of  the  appointing*  power, 
and  this  cannot  be  taken  away  by  the  legislature  ex- 
cept by  limiting  the  term.    People  v»  Hill,  7  Oal.  98. 

The  legislature  may  alter  or  abridge  the  term  of 
an  office  that  has  been  created  by  the  legislature. 
People  V.  Haskell,  5  Oal.  357. 

Section  8.    The  fiscal  year  shall  commence  on  the  flnt  day 
of  July. 

An  act  of  the  legislature  to  legalize  assessment  for 
taxes  for  the  fiscal  year  beginning  March  1  is  not 
void  because  the  constitution  makes  the  fiscal  year 
commence  July  1.  The  word  **fiscal"  may  be 
treated  as  surplusage.    People  v.   Todd,  23  Oal.  181. 
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Sbction  9.  Each  county,  town,  city  and  incorporated  village 
shall  make  provision  for  the  support  of  its  own  officers,  sub- 
ject to  such  restrictions  and  regulations  as  the  legislature  may 
prescribe. 

Section  10.  The  credit  of  the  state  shall  not  in  any  manner 
be  given  or  loaned  to  or  in  aid  of  any  individual,  association 
or  corponition;  nor  shall  the  state,  directly  or  indirectly,  be- 
come a  stockholder  in  any  associati  n  or  corporation. 

This  section  does  not,  nor  does  any  provision  of 
the  constitution,  prevent  the  state  from  appropriat- 
ing its  funds  in  tune  of  war,  to  aid  a  corporation  in 
the  construction  of  a  railroad  to  be  used  by  the 
state  for  military  purposes.  So  held  with  reference 
to  the  act  of  April  4,  1864,  (Stats,  p.  344)  to  issue 
bonds  in  aid  of  the  Central  Pacific  railroad.  People 
V,  Pacheco,  27  Cal.  177. 

Section  11.  Suits  may  be  brought  against  the  state  in  suck 
manner  and  in  such  courts  as  shall  be  directed  by  law. 

Section  12.  No  contract  of  marriage,  if  otherwise  duly  made, 
shall  be  invalidated  for  want  of  conformity  to  the  require- 
ments of  any  religious  sect. 

Section  13.  Taxation  shall  be  equal  and  uniform  through- 
out the  state  All  property  in  the  state  shall  be  taxed  in  pro- 
portion to  its  value,  to  be  ascertained  as  directed  by  law;  but 
assessors  and  collectors  of  town,  county  and  state  taxes  shall 
be  elected  by  the  qualified  electors  of  the  district,  county,  or 
town  in  which  the  property  taxed  for  state,  county,  or  town 
purposes  is  situated. 

To  render  taxation  uniform,  it  is  essential  that 
each  taxing  district  should  confine  itself  to  the  objects 
of  taxation  within  its  own  limits ;  but  this  with  the 
understanding  that  the  aitiis  of  personal  property 
may  be  the  domicile  of  the  owner.  The  act  of  March 
16,  1874,  (Stats,  p.  376)  to  assess  migratory  stock 
and  for  distribution  of  taxes  derived  therefrom  was 
unconstitutional.    People  v.  Townsend,  56  Oal.  633. 

Property  of  a  municipality  is  not  taxable  for  mu- 
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nicipal  purposes.    Low  v,  Lewis,  46  Cal.  550.   People 
V.  Doe,  G.,  36  Oal.  220. 

A  aolTent  debt  secured  by  mortgage  is  property 
and  cannot  be  exempted  trom  taxation.  (Approving 
People  v.  McCreery,  34  Oal.  433 ;  People  v,  (jerke,  36 
Id,  677;  People  v.  Black  Diamond  C.  M.  Co.,  37  Id, 
54 ;  People  v.  Whartenby,  38  Id.  461.)  The  first  seo^ 
tion  of  the  acts  of  April  1  and  April  4, 1870,  (Stats, 
pp.  584, 710)  exempting  such  debts,  is  contrary  to  the 
general  law  respecting  the  assessment  of  solvent 
debts  in  attempting  to  exempt  a  single  class  of  such 
debts,  and  violates  the  constitution  which  requires 
taxation  to  be  uniform.  People  v.  Eddy,  43  Oaf.  331. 
It  was  held  in  Koch  v.  Briggs,  14  Oal.  257,  that  to 
tax  such  debts  was  double  taxation.  In  order  to 
cover  this  subject  thoroughly  see  Emery  v.  S.  F.  Gas 
Oo.,  28  Oal.  346  and  cases  there  cited,  and  People  v, 
Ooleman,  4  Oal.  46.  The  latter  case  and  also  High  v. 
Shoemacher  are  practically  overruled  in  People  r. 
McCreery,  34  Cal.  458,  so  far  as  they  hold  that  any 
property  may  be  exempted  from  taxation. 

The  act  of  March  19,  1878,  (Stats,  p.  338)  to  legal- 
ize  certain  assessments  in  San  Francisco  was  not  un- 
constitutional. It  did  not  purport  to  be  a  greneral 
law,  and  was  not  therefore  required  to  have  a  uni- 
form operation.  It  simply  attempts  to  deal  with  the 
collection  of  taxes  levied  and  delinquent  within  a 
particular  municipality.  (People  v.  O.  P.  R.  R.  Co., 
43  Oal.  433).  S.  F.  v.  S.  V.  W.  W.  Co.,  54  Oal.  571, 
Capital  stock  of  a  corporation,  if  possessing  any 
value,  is  taxable  propertv.    Td. 

Under  the  acts  of  April  4,  1870,  (Stats,  p.  603)  and 
February  12,  1872,  (Stats,  p.  83)  for  the  purpose  of 
constructing  a  bridge  over  San  Antonio  creek,  and 
a  road  leading  thereto,  creating  a  district  upon  which 
taxes  should  be  assessed  for  said  purposes,  and  au« 
thorizing  the  county  assessor  to  assess  said  taxes, 
Heldt  the  assessment  was  unconstitutional,  the  as- 
sessor not  beingr  one  elected  by  the  people  of  the 
district  or  districts  in  which  the  taxes  were  assessed. 
The  assessment  was  a  tax.  (People  v.  Whyler,  41 
Oal.  351.)    Smith  v.  Farrelly,  52  Cal.  77. 
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The  value  of  property  is  not  required  to  be  ascer- 
tained before  being  assessed,  nor  after  the  passage  of 
the  act  fixing  the  rate.  Tlie  legislature  may  levy 
the  tax  either  before  or  after  the  ascertainment  of 
value.    People  v,  Latham,  52  Cal.  598. 

The  constitution  is  not  a  grant  but  a  limitation  of 
power,  and  when  any  one  challenges  a  legislative 
enactment  as  unconstitutional,  it  is  incumbent  upon 
them  to  designate  the  p^irticular  provision  claimed 
to  be  violated.  The  legislature  has  power  to  compel 
local  improvements,  such  as  abating  nuisances, 
drainage,  irrigation,  levees,  etc.,  and  provide  for. as- 
sessments to  pay  for  the  same ;  designate  the  mode 
of  assessment  and  the  officers  to  make  the  assess- 
ment. And  those  clauses  of  the  constitution  which 
provide  that  taxation  shall  be  equal  and  uniform ,  the 
mode  of  assessment,  by  whom  assessments  shall  be 
made,  and  that  all  property  shall  be  taxed,  have  no 
application  to  assessments  for  local  improvements. 
Hagar  v.  Sup.  Yolo  Co.,  47  Cal.  223. 

The  legislature  cannot  authorize  the  board  of  su- 
pervisors to  remit  a  tax  or  part  of  a  tax  within  a 
specified  district,  even  if  the  tax  is  for  a  local  pur- 
pose and  is  to  be  expended  within  the  district.  All 
property  must  be  taxed,  and  taxation  must  be  equal 
and  uniform.  Wilson  v.  Supervisors  of  Sutter  Co., 
47  Cal.  91. 

The  property  of  the  United  States,  of  this  state, 
and  of  municipal  corporations  is  exempt  from  taxa- 
tion for  revenue  purposes.  Doyle  v,  Austin,  47  Cal. 
354,  citing  People  v.  Lynch,  51  Cal.  34 ;  Brady  v.  King, 
53  Id.  44,  and  Taylor  v.  Palmer,  31  Id.  252.  Held, 
the  act  of  March  6,  1876,  (Stats,  p.  140)  providing 
that  the  trustees  of  Swamp  Land  Reclamation  District 
No.  118  should  make  up  a  sworn  statement  of  the 
cost  of  the  reclamation  work,  based  upon  the  books 
and  vouchers  thereof,  and  that  the  amount  so  re- 
ported should  be  assessed  upon  the  lands,  was  at 
best  an  attempt  by  the  legislature  to  levy  an  assess- 
ment for  a  local  improvement  without  reference  to 
the  character  or  nature  of  the  charges  in  the  books, 
and  irrespective  of  whether  the  law  had  been  com- 


CONSTITUTION  1849  322 

plied  with,  and  that  the  constitution  admitted  of  no 
such  legislation.    People  v,  Houston,  54  Gal.  536. 

That  the  legislature  cannot  levy  tax  or  assessment 
in  municipalities  see  the  later  case  of  Schumacker 
V.  Toberman,  56  Cal.  511. 

A  superintendent  of  irrigation  who  collects  water 
rates  in,  and  whose  duties  only  relate  to,  such  par- 
ticular localities  as  may  become  organized  as  irriga- 
tion districts,  although  referred  to  as  a  county  officer, 
is  not  such,  and  an  act  of  the  legislature  directing 
him  to  be  compensated  from  the  county  treasury  is 
unconstitutional.  Knox  v,  Los  Angeles  County,  58 
Oal.  59. 

Section  3696  of  the  Political  Code,  as  it  then  stood, 
was  declared  unconstitutional  in  so  far  as  it  author- 
ized the  state  board,  in  determining  the  rate  of  state 
tax,  to  make  allowance  for  delinquency  in  the  col- 
lection of  taxes  in  Houghton  o.  Austin,  47  Cal.  646, 
but  the  constitutionality  of  the  entire  section  was 
not  decided.  The  logical  result  of  that  decision  is 
that  the  entire  section  is  unconstitutional  since  the 
power  to  fix  the  rate  is  to  be  exercised  only  upon  the 
condition  of  making  the  allowance  for  deficiency,  and 
the  condition  having  failed  on  constitutional  grounds, 
the  power  to  determine  the  rate  fell  with  it.  Wills 
V,  Austin,  53  Cal.  152;  Harper  v,  Rowe,  Id.  233. 

That  the  act  creating  a  state  board  of  equaliza- 
tion is  not  unconstitutional  see  Savings  and  Loan 
Society  v,  Austin,  46  Cal.  416. 

In  construing  the  act  of  March  4, 1864,  (Stats,  p. 
140)  in  relation  to  improvement  and  protection  of 
wharves,  docks  and  water  front  of  San  Francisco  it  is 
held  that  it  was  not  the  intention  of  the  legislature  to 
exempt  from  toll  any  part  of  the  commerce  passing 
over  the  same,  and  that  leases  of  docks  and  wharves  to 
private  corporations  or  companies  by  which  the  latter 
were  given  certain  privileges  and  control  did  not  ex- 
empt from  toll  the  merchandise  transported  by  them. 
The  toll  required  to  be  collected  for  the  purpose  of 
keeping  in  repair  and  building  docks  and  wharves  is 
8;*ax>  and  the  legislature  had  no  power  to  exempt 
therefrom  commerce  handled  by  its  lessees — ^it  must 
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tax  all  or  none.  (Approving  French  v.  Teschemacher, 
24  Oal.  544.)  People  v.  S.  F.  &  A.  R.  R.  Co.,  35  Oal. 
606. 

The  only  restriction  upon  the  legislature  in  the 
matter  of  taxation  is  that  it  must  be  equal  and  uni- 
form. The  legislature  can  impose  a  general  tax 
upon  all  the  property  in  the  state,  or  a  local  tax  upon 
property  of  particular  subdivisions,  as  counties, 
cities  or  towns.  And,  except  as  specially  restricted, 
its  power  of  appropriation  of  the  money  raised  is  co- 
extensive with  its  power  of  taxation.  (Sustaining 
People  V,  Amador  County,  26  Cal.  641 ;  Napa  Valley 
R.  K.  Co.  v.  Napa  County,  30  Cal.  435.)  Eeale  v. 
Amador  County,  35  Cal.  624;  see  People  v.  Pacheco, 
27  Cal.  177,  and  cases  there  cited. 

Growing  crops  are  personal  property  and  cannot 
be  exempted  from  taxation.  People  v,  Gerke,  35 
Cal.  677.  As  to  the  power  of  the  legislature  in  pass- 
ing curative  acts  for  the  purpose  of  validating  assess- 
ments see  People  v.McCreery,  34  Cal.  437. 

Under  the  act  of  1864,  (Stats,  p.  347)  for  the  wid- 
ening of  Kearney  street  in  San  Francisco  the 
supervisors  were  authorized  to  assess  the  expenses 
upon  the  owners  of  houses  and  lands  and  railroad 
corporations  and  companies  that  might  be  benefited 
thereby,  and  to  determine  what  portions  of  the  city 
and  what  railroads  would  be  benefited.  Held,  the 
act  did  not  require  a  different  rule  for  apportionment 
of  expense  on  railroads  from  that  applied  to  other 
property  and  was  not  on  that  ground  unconstitutional. 
Appeal  of  N.  B.  &  M.  R.  R.  Co.,  32  Cal.  501 ;  see  also 
Appeal  of  Piper,  Id.  530. 

The  property  of  the  C.  P.  B.  B.  Co.  within  this 
state  is  subject  to  taxation,  and  the  state  revenue  law 
is  not  unconstitutional  because  there  is  a  want  of 
uniformity  between  the  particular  laws  prevailing  in 
the  several  counties,  with  regard  to  the  enforcement 
of  delinquent  taxes.  The  constitution  authorizes  the 
legislature  to  pass  a  law  directing  the  district  attor- 
ney to  bring  an  action  in  the  name  of  the  people  to 
recover  delinquent  taxes,  and  such  law  does  not  in- 
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terfere  with  the  constitutional  duties  of  the  tax  col- 
lectors.    People  V,  0.  P.  R.  R.  Co.,  43  Cal.  398. 

A  charge  levied  upon  all  the  land  of  a  district  to  be 
used  in  constructing:  levees  to  protect  the  district 
from  overflow,  is  a  tax,  and  not  an  assessment.  The 
fact  that  such  levees  may  injure  instead  of  benefit 
some  land,  does  not  render  the  tax  unequal  or  void 
for  want  of  uniformity.  If  such  statute,  however, 
exempts  personal  property  from  the  tax,  it  is  un- 
constitutional, because  not  levied  on  all  the  property 
in  the  district.    People  v,  Whyler,  41  Oal.  351. 

Bonds  of  the  United  States  are  not  subject  to  tax- 
ation, but  bonds  of  the  state  of  California  are  private 
property,  and  shall  be  taxed.  People  v.  Home  Ins. 
Co.,  29  Cal.  534. 

The  words  "taxation"  and  '^assessment*'  do  not 
have  the  same  signification.  Taxation  represents  a 
power  which  the  legislature  takes  from  the  law  of  its 
creation  to  impose  taxes  for  the  support  of  the  govern- 
ment, and  assessment  is  employed  to  represent  local 
burdens  imposed  by  municipal  corporations  for  street 
improvements.  The  latter  cannot  be  exercised  as  an 
independent  or  principal  power  like  that  of  taxation, 
but  only  as  an  incident  to  the  power  organizing  mu- 
nicipalities. The  owner  cannot  be  made  liable  by 
means  of  assessment  for  more  than  the  value  of  his 
land.  Personal  liability  cannot  be  created  through 
an  assessmenu  Taylor  v.  Palmer,  31  Oal.  241.  With 
reference  to  this  note,  see  Williams  v.  Corcoran,  46 
Cal.  555 ;  Appeal  of  N.  B.  &  M.  R. R.  Co.,  32  Jd.  528; 
Matter  of  Market  Street,  49  Jd.  549 ;  Beaudry  v.  Val- 
dez,  32  Id.  279;  Gaffney  t?.  Gough,  36  Id.  105;  CJoniff 
r.  Hastings,  Id.  292-3 ;  Himmelman  v.  Steiner,  38  Id. 
179.  And  see  also  Taylor  v.  Itonner,  31  Cal.  481 ,  and 
Chambers  v.  Satterlee,  40  Id.  514. 

AVhere  the  sheriff  is  by  law  also  made  tax  collector, 
he  is  elected  to  two  distinct  cfBlces.  As  the  tax  col- 
lector is  not  authorized  to  appoint  an  under  tax  col- 
lector, the  under  sheriff  cannot  perform  the  duties  of 
tax  collector.     Lathrop  v.  Brittain,  30  Cal.  680. 

While  the  legislature  cannot  bv  law  transfer  the 
duties  of  tax  collector  from  a  person  elected  to  that 
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oflfice  to  one  who  was  not,  it  may  provide  for  the  elec- 
tion of  a  tax  collector  who  shall  go  into  office  before 
the  term  of  the  former  tax  collector  expires.  Mills  v. 
Sargeant,  36  Cal.  379. 

An  act  making  the  treasurer  ex  officio  tax  collector 
instead  of  the  sheriff,  is  unconstitutional  in  so  far  as 
it  attempts  to  transfer  the  office  prior  to  an  election 
of  treasurer.    People  v.  Kelsey,  34  Cal.  470. 

The  offices  of  sheriff  and  tax  collector  are  made 
distinct  by  the  constitution,  but  they  may  be  united 
in  the  same  person.  (Merrill  v.  Gorham,  6  Cal.  41; 
People  V.  Edwards,  9  Id.  292.)  The  sheriff  being 
made  ex  officio  collector  of  foreign  miners*  license, 
noiay  be  deprived  of  that  office  before  expiration  of  his 
term.  The  constitution  has  fixed  no  period  of  tenure 
to  office  of  tax  collector.  So  far  as  it  exists  in  the 
sheriff,  it  is  created  by  the  legislature,  and  the  legis- 
lature may  take  it  aw^ay  or  otherwise  control  it. 
(People  V,  Haskell,  5  Cal.  357.)  A  legislative  act 
authorizing  supervisors  to  appoint  collector  of  foreign 
miners'  license,  is  not  unconstitutional.  Although 
assessors  and  tax  collectors  are  constitutional  officers, 
it  does  not  follow  that  all  revenue  shall  pass  through 
their  hands.  The  legislature  may  require  taxes  to  be 
paid  direct  into  the  treasury.  Taxes  of  the  character 
of  foreign  miners*  license  are  not  necessarily  in- 
volved in  the  duties  of  the  tax  collector.  People  v» 
Squires,  14  Cal.  13,  cited  with  approval  in  Miner  v. 
Solano  County,  26  Cal.  118;  Cohen  v.  Wright,  22  Id. 
320;  People  v.  Banvard,  27  Id.  475. 

The  aim  had  in  view  in  declaring  that  taxation 
shall  be  equal  and  uniform,  and  that  assessors  shall 
be  elected  in  the  several  districts  to  be  assessed,  does 
not  involve  the  mere  local  proceedings  of  municipal- 
ities. A  street  assessment  in  San  Francisco  under 
the  consolidation  act,  though  an  exercise  of  the  tax- 
ing power,  is  not  in  itself  that  taxation  here 
required  to  be  laid  upon  property  in  proportion  to 
value.  This  distinction  has  become  settled  in  this 
state.    Chambers  v,  Satterlee,  40  Cal.  514. 

Assessors  are  limited  to  the  districts  for  which 
they  are  elected,  and  cannot  assess  property  else- 
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where.  People  v.  Placerville  &  S.  V.  R.  R.  Co.,  34 
Cal.  656;  People  v.  Hastings,  29  Oal.  450. 

State  taxes  are  not  debts  within  the  meaning  of 
the  act  of  congress  making  greenbacks  legal  tender 
for  all  debts.    Perry  v.  Washburn,  20  Cal.  318. 

A  tax  is  a  debt  in  the  nature  of  a  personal  debt 
due  from  the  property  owner,  and  not  a  charge  alone 
upon  property,  created  by  or  depending  upon  the 
regularity  of  the  proceedings  given  by  statute,  and 
informal  assessments  may  be  corrected  by  act  of  the 
legislature.  People  v,  Seymour,  16  Cal,  333.  Cited 
and  explained  in  Perry  t;.  Washburn,  20  Cal.  351 ; 
approved  in  Guy  v.  Washburn,  23  id.  116;  City  of 
Oakland  v.  Whipple,  39  Id,  115. 

The  general  power  of  the  legislature  to  tax,  is  not 
restricted  as  to  mode,  nor  is  there  any  limitation  of 
time  under  the  constitution ;  unless  restrained  by 
the  constitution,  the  legislature  posesses  plenary 
power  over  the  subject  of  taxation.  The  act  of  April 
3, 1860  (Stats,  p.  139)  to  enforce  collection  of  taxes 
for  the  years  1858,  1859,  is  constitutional.  People  v. 
Seymour,  supra,  cited  in  Tebbs  v.  Wetherby,  23  Id. 
58,  and  approved  in  Guv  v,  Washburn,  23  Id, 
116. 

The  power  of  municipalities,  under  their  charters 
to  impose  license  taxes  upon  all  classes  of  business, 
has  Deen  held  not  to  be  governed  or  restrained  by 
the  provision  of  section  16,  article  I,  as  to  impairing 
the  obligation  of  contracts.  The  question  seems  to 
have  arisen  first  in  People  v.  Coleman,  4  Cal.  46. 
The  power  to  levy  and  collect  such  taxes  were  further 
confirmed  in  Sacramento  v.  Cal.  Stage  Co.,  12  Cal. 
134 ;  Sacramento  v.  Crocker,  16  Id.  120.  The  for- 
eign miners'  license  tax  was  sustained  in  People  v. 
Naglee,  1  Cal.  232,  but  it  was  held  that  the  mere  res- 
idence of  a  Chinaman  in  a  mining  camp  did  not  sub- 
ject him  to  the  foreign  miners  license,  in  Ex  parte 
Ah  Pong,  19  Cal.  106.  And  the  imposition  of  a 
stamp  tax  upon  passengers  was  held  invalid  as  an 
attempt  to  regulate  commerce,  in  People  v.  Ray- 
mond, 34  Cal.  492.  Also  a  tax  of  fifty  dollars  upon 
passengrers  arriving  in  this  state  by  sea,  who  were 
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incompetent  to  become  citizens,  was  held  void  in 
People  V,  Downer,  7  Cal.  170.  And  so  as  to  a  tax 
upon  bills  of  lading  ^iven  in  the  transportation  of 
merchandise  from  this  state  to  another,  in  Brum- 
magin  v.  Tillinghast,  18  Cal.  265.  It  has  been  more  re- 
cently held  that  a  municipal  license  upon  the  busi- 
ness of  railroads  whose  franchises  have  been  granted 
by  act  of  congress,  and  engaged  in  transporting  pas- 
sengers and  freight  to  and  from  this  and  other  states 
cannot  be  sustained.  The  court  of  this  state  yield- 
ing to  the  decisions  of  the  U.  S.  Circuit  Court.  San 
Benito  v.  S.  P.  R.  R.,  77  Cal.  518.  Such  license 
tax  had  been  formerly  sustained  as  to  a  local  road,  in 
San  Jose  v,  S.  J.  &  S.  C.  R.  R.,  53  Cal.  475.  In  the 
latter  case  it  was  contended  that  the  granting  of  the 
franchise  was  a  contract  between  the  municipality 
and  the  railroad,  and  that  the  ordinance  imposing 
the  tax  was  an  ex  post  facto  law,  but  this  conten- 
tion was  not  sustained. 

Ifwas  held  that  under  the  Revenue  Act  of  1861, 
(Stats,  p.  442-3)  Wells,  Fargo  &  Co.,  as  common  car- 
riers of  gold  dust,  were  required  to  pay  license  tax 
on  each  of  their  branch  offices  in  the  several  coun- 
-  ties,  as  well  as  upon  the  principal  office  in  San  Fran- 
cisco,   People  V,  W.  F.  &  Co.,  19  Cal.  293. 

The  holder  of  the  franchise  for  toll  bridge  over 
Yuba  river,  Marysville,has  an  interest  in  said  bridge 
which  is  subject  to  taxation.  The  reversionary  in- 
terest only  belonged  lo  the  public.  Fall  v.  Mayor, 
etc.,  19  Cal.  391. 

The  legislature  may  not  exempt  any  class  of  prop- 
erty from  taxation,  however  owned.  A  steamboat 
cannot  be  exempted  because  it  had  been  taxed  in 
New  York  before  coming  here.  Minturn  v.  Hayes, 
2  Cal.  590. 

The  constitution  requires  that  all  property  be 
taxed,  but  the  mode  is  matter  of  legislation,  and 
when  adopted  must  be  steadily  followed.  De  Witt 
V.  Hayes,   2  Cal.  463. 

An  act  legalizing  assessments  for  taxes  for  the  fis- 
cal year  ending  March  1,  is  not  void,  because  the 
,  constitution  makes  the  "fiscal  year"  commence  with 
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the  let  of  July.  "Fiscal,'*  in  the  act,  may  be  treated 
as  surplusage.    People  v.  Todd,  23  Cal.  181. 

The  percentage  allowed  a  gauger  of  the  port  of 
San  Francisco  is  not  a  tax,  but  a  mere  fee  allowed  a 
public  officer  in  the  exercise  of  a  police  power.  Addi- 
son f\  Saulnier,  19  Cal.  83. 

Mortgaees  were  not  taxed  as  such,  and  were  not 
considered  personal  property  any  more  than  a  deed; 
and  the  money  it  secures  could  not  be  taxed  without 
a  more  particular  description  than  '^personal  prop- 
erty.** An  assessment  thus:  " Mortgages  (Marys- 
ville)  $100,000,**  held  insufficient.  Falkner  v.  Hunt, 
16  Cal.  167.  Much  depends  on  the  act  creating  the 
tax.    State  of  California  v.  Poulterer,  Id.  615. 

Section  14.  All  property,  both  real  and  personal,  of  the  wife, 
owned  or  claimed  by  her  before  marriage,  and  that  acquired 
afterward  by  gift,  devioe,  or  descent,  shall  be  her  separate  prop* 
erty,  and  laws  shall  be  passed  more  clearly  defining  the  rights 
of  the  wife  in  relation  as  well  to  her  separate  property  as  to 
that  held  in  common  with  her  husband.  Laws  shNll  also  be 
passed  providing  for  the  registration  of  the  wife's  separate 
property. 

Up  to  1857,  at  least,  there  was  nothing  in  the  stat- 
utes or  constitution  of  this  state  revoking  the  com- 
mon law  rule  that  a  wife  could  not  convey  lier  sep- 
arate property  to  her  husband — husband  and  wife 
being,  in  law,  one  person.  A  deed  of  trust  by  the 
wife  to  the  husband,  and  the  husband  joining  with 
her  in  the  deed  to  himself,  was  ineffectual  to  convey 
title  or  create  a  trust  in  the  husband,  nor  was  it  valid 
as  a  gift.  Eico  v,  Brandenstein,  98  Cal.  465.  Mar- 
ried woman  cannot  charge  her  separate  estate  except 
by  an  instrument  in  writing  executed  in  the  manner 
directed  by  the  legislature.  Smith  v.  Greer,  31  Cal. 
477.  The  term,  "separate  property,**  only  distin- 
guishes from  her  interest  in  common  property,  it 
neitljer  limits  nor  enlarges  her  estate  in  the  property 
mentioned.  The  section  does  not  prescribe  the  mode 
in  which  the  wife  shall  execute  conveyances,  nor  does 
it  refer  thereto.  The  legislative  requirement  that 
the  wife  can  convey  her  separate  property  only  by  an 
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instrament  signed  by  the  husband  as  well  as  the  wife, 
ig  not  unconstitutional.  Dow  v,  Gould  &  Ourry  S.  M. 
Co.,  31  Oal,  630,  And  this  applies  to  her  deed  exe- 
cuted by  her  attorney  in  fact.  Id,  Prior  to  1863,  a 
married  woman  had  no  power  to  constitute  an  attor- 
ney in  fact  to  sell  her  separate  property,  Dentzel  v, 
Waldie,  30  Oal.  141,  Equity  will  comp>el  a  married 
woman,  or  her  grantees  with  notice,  to  execute  a  con- 
tract to  convey  her  separate  real  property,  acquired 
by  her  prior  to  the  cession  of  California.  Under  the 
civil  law  as  it  prevailed  here  at  that  time,  a  married 
woman  could  convey  her  separate  estate  with  the 
bare  assent  of  her  husband,  Bodley  v.  Ferguson,  30 
Cal.  512.  That  the  wife  could  not  mortgage  her 
separate  property  unless  the  husband  joined  in  the 
execution  of  the  instrument,  see  Harrison  v.  Brown, 
16  CaU  288.  And  that  she  could  not  sell  by  attorney 
in  fact,  see  Mott  v.  Smith,  16  Oal,  534. 

The  act  of  April  17,  1850,  (Stats,  p.  254)  providing 
that  the  rents,  issues  and  profits  of  the  separate 
property  of  either  husband  or  wife  shall  be  deemed 
community  property,  is  unconstitutional,  George  v. 
Ransom,  15  Oal.  322,  See  also  Spear  v.  Ward,  20  Id, 
674;  Lewis  v.  Johns,  24  Id,  101  and  Kraemer  v,  Krae- 
mer,  52  Id^  305.  But  the  separate  property  of  the 
wife  and  the  community  property  of  both  husband 
and  wife  are  liable  for  the  debts  of  the  wife  con- 
tracted before  her  marriage  and  judgments  recovered 
for  such  debts  may  be  enforced  against  either  or 
both  of  said  classes  of  property  indiscriminately. 
Van  Maren  v,  Johnson,  15  CaU  308,  Approved  in 
Packard  t>,  Arellanes,  17  Id.  537;  Vlautin  v.  Bum  pus, 
35  Id.  215,  cited  in  De  Godey  v,  De  Godey,  39  Id.  164, 
But  separate  property  of  wife  cannot  be  made  charge- 
able with  debts  of  husband,  Dickenson  v,  Owen,  11 
Oal.  71, 

The  registration  of  wife's  separate  property  is 
intended  only  as  notice  of  her  title  and  not  of  her  in- 
tention of  claiming  it.  Her  title  thereto  depends 
upon  the  way  in  which  she  has  acquired  it.  Act  of 
April  17,  1850,  (Stats,  p.  254)  defining  rights  of  hus- 
band and  wife,    Selover  t>,  A.  R.  0.  Oo,,  7  Oal.  267* 
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Fof  construction  of  constitution  and  statute  in  addi- 
tipn  to  cases  already  cited  see  Revalk  v,  Kraemer,  8 
Cal.  72;  Kendall  v.  Miller,  9  Id.  592;  Love  v.  Wat- 
kins,  40  Id,  548  and  cases  there  cited. 

.As  was  said  in  Leonis  t>.  Lazzarovich,  55  Cal.  55, 
"whatever  rights  and  powers  a  married  woman  has, 
or  can  legally  exercise  in  the  disposition  of  her  prop- 
erty, are  matters  of  statutory  regulation"  and  it  is 
not  the  purpose  here  to  pursue  this  subject  beyond 
the  constitutional  provisions. 

Section  15.  The  legislature  shall  protect  by  law  from  forced 
sale  a  certain  portion  of  the  homestead  and  other  property  of 
all  heads  of  families. 

The  legislative  requirement  that  the  declaration 
of  homestead  shall  contain  an  estimate  of  the  actual 
cash  value  of  the  premises,  is  mandatory,  (0. 0,  Sec. 
1263)  and  faihire  to  state  such  estimate  renders  the 
declaration  void.  Ashley  v,  Olmstead,  54  Oal.  616. 
This  section  only  requires  legislative  action  with  ref- 
erence to  exemption  and  does  not  look  to  lesrislation 
in^,  restraint  of  voluntary  alienation.  It  is  based 
upon  the  idea  that  the  homestead  will  be  carved  out 
oithe  cpmmunity  property,  and  a  voluntary  convey- 
ance by  the  husband  would  vest  title  in  the  vendee, 
subject  only  to  its  use  as  a  homestead,  or  until  the 
homestead  is  abandoned  or  is  otherwise  gone.  Upon 
the  death  of  the  wife  in  the  absence  of  children,  the 
vendee  would  be  entitled  to  possession.  Gee  v. 
Moore,  14  Oal.  472.  See  further,  Bowman  v.  Norton, 
itf  Jd.  216;  Himmelman  v.  Schmidt,  23  Id.  121; 
Brooks  V.  Hyde,  37  Id.  374;  Brennan  v.  Wallace,  25 
Id,,  108;  Gimmy  v.  Doane,  22  /d.  638;  McQuade  r. 
Whaley>  31  Id.  531,  and  cases  cited  therein. 

Persons  of  either  sex  may  be  the  head  of  a  family ; 
and  it  is  not  necessary  that  a  person  be  married  to 
be  the  head  of  a  family.  The  law  only  protects  the 
homestead  while  the  person  is  the  head  of  a  family ; 
before  he  or  she  becomes  such  they  have  not  tike 
homestead  exemption,  and  upon  ceasing  to  be  the 
head  of  a  family  why  should  not  the  protection  also 
cefise?    Revalk  v.  Kraemer,  8  Oal.  66. 
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Section  16.  No  perpetuities  shall  be  allowed  except  for 
eleemosynary  purposes. 

Section  17.  Every  person  shall  be  disqualified  from  holding 
any  office  of  profit  in  this  state  who  shall  have  been  convicted 
of  having  given  or  offered  a  bribe  to  procure  his  election  or  ap- 
pointment. 

Section  18.  Laws  shall  be  made  to  exclude  from  office, 
serving  on  juries  and  from  the  right  of  sufirage.those  who  shall 
hereafter  be  convicted  of  bribery,  perjury,  forgery  or  other  high 
crimes.  The  privilege  of  free  suffrage  shall  be  supported  by  laws 
r^uiating  elections,  and  prohibiting,  under  adequate  penal- 
ties, all  undue  influence  thereon  from  power,  bribery,  tumult 
or  other  improper  practice. 

Section  19.  Absence  from  this  state  on  business  of  the 
state  or  of  the  United  States^  shall  not  affect  the  question  of 
residence  of  any  person. 

Section  20.  A  plurality  of  the  votes  given  at  any  election 
shall  constitute  a  choice,  where  not  otherwise  directed  in  this 
constitution. 

Section  21.  All  laws,  decrees,  regulations  and  provisions 
which  from  their  nature  require  publication  shall  be  published 
in  English  and  Spanish. 


ARTICLE  XTI. 

BOUNDARY, 

Section  1.  The  boundary  of  the  state  of  California  shall  be 
as  follows: 

Commencing  at  the  point  of  intersection  of  forty-second  de- 
gree of  north  latitude  with  the  one  hundred  twentieth  degree  of 
longitude  west  from  6reenwich,and  running  south  on  the  line 
of  said  one  hundred  twentieth  degree  of  west  longitude  until 
it  intersects  the  thirty-ninth  degree  of  north  latitude;  thence 
running  in  a  straight  line  in  a  southeasterly  direction  to  the 
Biver  Colorado,  at  a  point  where  it  intersects  the  thirty-fifth 
tiegree  of  north  latitude;  thence  down  the  middle  of  the 
channel  of  said  river  to  the  boundary  line  between  the  United 
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States  and  Mexico,  as  established  by  the  treaty  of  May  thirtieth, 
one  thousand  eight  hundred  and  forty-eight;  theuce  running 
west  and  along  said  boundary  line  to  the  Pacific  ocean,  and 
extending  therein  three  English  miles;  thence  running  in  a 
northwesterly  direction  and  following  the  direction  of  the 
Pacific  coast  to  the  forty-second  decree  of  north  latitude; 
thence  on  the  line  of  said  forty-second  degree  of  north  latitude 
to  the  place  of  beginning.  Also,  all  the  islands,  harbors  and 
bays  along  and  adjacent  to  the  coast. 

SCHEDULE. 

Section  1.  All  rights,  prosecutions,  claims  and  contracts,  as 
well  of  individuals  as  of  bodies  corporate,  and  all  laws  in 
force  at  the  time  of  the  adoption  of  this  constitution  and  not 
inconsistent  therewith,  until  altered  or  repealed  by  the  legis> 
lature,  shall  continue  as  if  the  same  had  not  been  adopted. 

It  was  held  that  sections  1,  2  and  3  of  the  schedule 
were  not  intended  to  restrict  or  enlarge  the  provis- 
ions of  section  4,  article  YI,  limiting  the  jurisdiction 
of  the  Supreme  Oourt  in  cases  of  appeal  whereby 
that  court  could  entertain  appeals  of  cases  pending 
prior  to  the  adoption  of  the  constitution  in  the  Oourt 
of  First  Instance,  and  involving  less  than  two  hun- 
dred dollars.    Luther  v.  Ship  Ax>ollo,  1  Cal.  16. 

Section  2.  The  legislature  shall  provide  for  the  removal  of 
all  causes  which  may  be  pending  when  this  constitution  goes 
into  effect  to  courts  created  by  the  same. 

Section  S.  In  order  that  no  inconvenience  may  result  to 
the  public  service  from  the  taking  effect  of  this  constitution, 
no  office  shall  be  superseded  thereby,  nor  the  laws  relative  to 
the  duties  of  the  several  officers  be  changed  until  the  entering 
into  office  of  the  new  officers  to  be  appointed  under  this  con- 
Btitution. 

Section  4.  The  provisions  of  this  eonstitution  concerniBs; 
the  term  of  residence  necessary  to  enable  persons  to  hold  cer- 
tain offices  therein  mentioned,  shall  not  be  held  to  apply  to 
officers  chosen  by  the  people  at  the  first  election,  or  by  the  leg- 
islature at  its  first  session. 

Section  5.  Every  citizen  of  California  declared  a  legal 
voter  by  this  constitution,  and  every  citizen  of  the  United 
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States  a  resident  of  this  state  on  the  day  of  electioD,  sball  be 
entitled  to  vote  at  the  first  general  election  under  this  consti- 
tntion,  and  on  the  question  of  the  adoption  thereof, 

Sbction  6.  This  constitution  shall  be  submitted  to  the  peo- 
ple for  their  ratification  or  rejection  at  the  general  election  to 
be  held  on  Tuesday,  the  thirteenth  day  of  November,  next. 
The  executive  of  the  existing  government  of  California  is 
hereby  requested  to  issue  a  proclamation  to  the  people,  direct- 
ing the  prefects  of  the  several  districts,  or,  in  case  of  va- 
cancy, the  sub-prefects  or  senior  judge  of  first  instance,  to 
cause  such  election  to  be  held  on  the  day  aforesaid  in  their 
respective  districts.  The  election  shall  be  conducted  in  the 
manner  which  was  prescribed  for  the  election  of  delegates  to 
this  convention,  except  that  the  prefects,  sub-prefects,  or  sen- 
ior judge  of  first  instance  ordering  such  election  In  each  dis- 
trict shall  have  power  to  designate  any  additional  number  of 
places  for  opening  the  polls,  and  that  in  every  place  of  hold- 
ing the  election  a  regular  poll  list  shall  be  kept  by  the  judges 
and  inspectors  of  election.  It  shall  also  be  the  duty  of  these 
judges  and  inspectors  of  election,  on  the  day  aforesaid,  to  re- 
ceive the  vote  of  the  electors  qualified  to  vote  at  such  elec- 
tion. Each  voter  shall  express  his  opinion  by  depositing  in 
the  ballot  box  a  ticket  whereon  shall  be  written  or  printed 
"For  the  Constitution,"  or  "Against  the  Constitution,"  or 
some  such  words  as  will  distinctly  convey  the  intention  of  the 
voter.  These  judges  and  inspectors  shall  also  receive  the 
votes  for  the  several  ofilcers  to  be  voted  for  at  the  said  elec- 
tion, as  herein  provided.  At  the  close  of  the  election  the 
judges  and  inspectors  shall  carefully  count  each  ballot,  and 
forthwith  make  duplicate  returns  thereof  to  the  prefect,  sub- 
prefect,  or  senior  judge  of  first  instance,  as  the  case  may  be, 
of  their  respective  districts;  and  said  prefect,  sub-prefect,  or 
senior  judge  of  first  instance  shall  transmit  one  of  the  same, 
by  the  most  safe  and  rapid  conveyance,  to  the  secretary  of 
state.  Upon  the  receipt  of  said  returns,  or  on  the  tenth  day 
of  December  next,  if  the  returns  be  not  sooner  received,  it 
shall  be  the  duty  of  a  board  of  canvassers,  to  consist  of  the 
secretary  of  state,  one  of  the  judges  of  the  Superior  Court,  the 
prefect,  judge  of  first  instance,  and  an  alcalde  of  the  district 
of  Monterey,  or  any  three  of  the  aforementioned  ofilcers,  in 
the  presence  of  all  who  shall  choose  to  attend,  to  compare  the 
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votes  given  at  said  election,  and  to  immediately  publish  an 
abstract  of  the  same  in  one  or  more  of  the  newspapers  of  Cali- 
fornia, ^nd  the  executive  will  also,  immediately  after  ascer- 
taining that  the  constitution  has  been  ratified  by  the  people, 
make  proclamation  of  the  fact;  and  thenceforth  this  constitu- 
tion shall  be  ordained  and  established  as  the  constitution  of 
California. 

Section  7.  If  this  constitution  shall  be  ratified  by  the  people 
of  California,  the  executive  of  the  existing  government  is 
hereby  requested,  immediately  after  the  same  shall  be  ascer- 
tained, in  the  manner  herein  directed,  to  cause  a  fair  copy 
thereof  to  be  forwarded  to  the  president  of  the  United  States, 
in  order  that  he  may  lay  it  before  the  congress  of  the  United 
States. 

Section  8.  At  the  general  election  aforesaid,  viz.,  the  thir- 
teenth day  of  November  next,  there  shall  be  elected  a  governor, 
lieutenant  governor,  members  of  the  legislature,  and  also  two 
members  of  congress. 

Section  9.  If  this  constitution  shall  be  ratified  by  the  people 
*of  California,  the  legislature  shall  assemble  at  the  seat  of  gov- 
ernment on  the  fifteenth  day  of  December  next;  and  in  order 
to  complete  the  organization  of  that  body,  the  senate  shall 
elect  a  president  pro  tempore,  until  the  lieutenant  governor 
shall  be  installed  into  office. 

-  Section  10.  On  the  organization  of  the  legislature,  it  shall 
be  the  duty  of  the  secretary  of  state  to  lay  before  each  house  a 
copy  of  the  abstract  made  by  the  board  of  canvassers,  and,  if 
called  for,  the  original  returns  of  election,  in  order  that  each 
house  may  judge  of  the  correctness  of  the  report  of  said  board 
of  canvassers. 

Section  11.  The  legislature,  at  its  first  session,  shall  elect 
such  officers  as  may  be  ordered  by  this  constitution  to  be 
elected  by  that  body,  and,  within  four  days  after  its  organiza- 
tion, proceed  to  elect  two  senators  to  the  congress  of  the  United 
States.  But  no  law  passed  by  this  legislature  shall  take  eflfect 
until  signed  by  the  governor  after  his  installation  into  offtce. 
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Section  12.  Tlie  senators  and  representatives  of  the  congress 
of  the  United  States  elected  by  the  legislature  and  people  of 
California,  as  herein  directed,  shall  be  furnished  with  certified 
copies  of  this  constitution,  when  ratified,  which  they  shall  lay 

'  before  the  congress  of  the  United  States,  requesting,  in  the 
name  of  the  people  of  California,  the  admission  of  the  state  of 

'  California  into  the  American  Union. 

Section  13. .  All  officers  of  this  state,  other  than  members  of 
the  legislature,  shall  be  installed  into  othce  on  the  fifteenth 
day  of  December  next,  or  as  soon  thereafter  as  practicable. 

Section  14.  Until  the  legislature  shall  divide  the  state  into 
counties  and  senatorial  and  assembly  districts,  as  directed  by 
this  constitution,  the  following  shall  be  the  apportionment  of 
the  two  houses  of  the  legislature,  viz:  The  districts  of  San 
Diego  and  Los  Angeles  shall  jointly  elect  two  senatoirs;  the 
districts  of  Santa  Barbara  and  San  Luis  Obispo  shall  jointly 
elect  one  senator;  the  district  of  Monterey  ,  one  senator;  the 
district  of  San  Jose,  one  senator;  the  district  of  San  Francisco, 
two  senators;  the  district  of  Sonoma,  one  senator;  the  district  of 
Sacramento,  four  senators;  and  the  district  of  San  Joaquin, 
four  senators.  And  the  district  of  San  Diego  shall  elect  one 
member  of  the  assembly;  the  district  of  Los  Angeles,  two 
members  of  assembly;  the  district  of  Santa  Barbara,  two  mem- 
bers of  Assembly;  the  district  of  San  Luis  Obispo,  one  member 
of  assembly ;  the  district  of  Monterey,  two  members  of  assem- 
bly; the  district  of  Ban  Jose,  three  members  of  assembly;  the 
district  of  San  Francisco,  five  members  of  assembly;  the  dis- 
trict of  Sonoma,  two  members  of  assembly;  the  district  of  Sac- 
ramento, nine  members  of  assembly;  and  the  district  of  San 
Joaquin,  nine  members  of  assembly. 

Section  15.  Until  the  legislature  shall  otherwise  direct, 
in  accordance  with  the  provisions  of  this  constitution,  the 
salary  of  the  governor  shall  be  ten  thousand  dollars  per  an- 
num; and  the  salary  of  the  lieutenant  governor  shall  be 
double  the  pay  of  a  state  senator;  and  the  pay  of  members  of 
the  legislature  shall  be  sixteen  dollars  per  diem  while  in  at- 
tendance, and  sixteen  dollars  for  every  twenty  miles  traveled 
by  the  usual  route  from  their  residences  to  the  place  of  holding 
the  session  of  the  legislature,  and  in  returning  therefrom. 
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And  the  legislature  shall  fix  the  salarleB  of  all  officers  other 
than  those  elected  by  the  people  at  the  first  election. 

The  legislature  provided  that  the  supervisors  should 
fix  the  salary  of  a  county  judge  not  to  exceed  three 
thousand  dollars.  The  supervisors  fixed  it  at  twenty- 
five  hundred  dollars.  Heldy  action  could  not  be 
maintained  to  compel  payment  of  five  hundred  dol- 
lars more.  [See  Sec.  7,  Art.  VI,  as  originally 
adopted.]    Hart  v.  Johnson,  17  Oal.  306 . 

Section  16.  The  limitation  of  the  power  s  of  the  legislatare 
contained  in  article  YIII  of  this  constitution  shall  not  extend 
to  the  first  legislature  elected  under  the  same,  which  is  hereby 
authorized  to  negotiate  for  such  amount  as  may  be  necessary 
to  pay  the  expenses  of  the  state  government. 

R.  SBMPLE,  President. 

Wm.  G.  Mabcy^  Secretary. 
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Declaratioi]  of  Iqdependeqce 

Unanimously  passed  by  the  congress 

OF  THE  thirteen  UNITED  STATES  OF 
AMERICA,  JULY  4,  1776. 


When,  in  the  course  of  human  events,  it  becomes 
necessary  for  one  people  to  dissolve  the  political 
bands  which  have  connected  them  with  another, 
and  to  assume  among  the  powers  of  the  earth  the 
separate  and  equal  station  to  which  the  laws  of 
nature  and  of  nature's  God  entitle  them ,  a  decent  re- 
spect to  the  opinions  of  mankind  requires  that  they 
should  declare  the  causes  which  impel  them  to  the 
separation. 

We  hold  these  truths  to  be  self-evident,  that  all 
men  are  created  equal ;  that  they  are  endowed  by 
their  Creator  with  certain  unalienable  rights ;  that 
among  these  are  life,  liberty  and  the  pursuit  of  hap- 
piness. That  to  secure  these  riglits,  governments 
are  instituted  among  men,  deriving  their  just  powers 
from  the  consent  of  the  governed ;  and .  that  when- 
ever any  form  of  government  becomes  destructive 
of  these  ends,  it  is  the  right  of  the  people  to  alter  or 
to  abolish  it,  and  to  institute  new  government,  laying 
its  foundation  on  such  principles,  and  organizing  its 
Dowers  in  such  form  as  to  them  shall  seem  most 
likely  to  affect  their  safety  and  happiness.  Prudence, 
indeed,  will  dictate  that  governments  long  estab- 
lished should  not  be  chang^  for  li^ht  and  transient 
causes ;  and,  accordingly,  all  experience  has  shown 
that  mankind  are  more  disposed  to  suffer,  while  evils 
are  sufferable,  than  to  right  themselves  by  abolish- 
ing the  forms  to  which  they  are  accustomed.    But 
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when  a  long  train  of  abuses  and  usurpations,  pursu- 
ing invariably  the  sam'e  object,  evinces  a  design  to 
reduce  them  under  absolute  despotism,  it  is  their 
right — it  is  their  duty — to  throw  off  such  govern- 
ment, and  to  provide  new  guards  for  their  future  se- 
.curity.  Such  has  been  the  patient  sufferance  of  these 
colonies,  and  such  is  now  the  necessity  which  con- 
strains them  to  alter  the  former  systems  of  govern- 
ment. The  history  of  the  present  king  of  Great 
Britain  is  a  history  of  repeated  injuries  and  usurpa- 
tions, all  having,  in  direct  object,  the  establishment 
of  an  absolute  tyranny  over  these  states.  To  prove 
this,  let  facts  be  submitted  to  a  candid  world : 

He  has  refused  his  assent  to  laws  the  most  whole- 
some and  necessary  for  the  public  good. 

He  has  forbidden  his  governors  to  pass  laws  of 
immediate  and  pressing  importance,  unless  sus- 
pended in  their  operation  till  his  assent  should  be 
obtained;  and,  when  so  suspended,  has  utterly neg^ 
lected-fco  attend  to  them. 

He  has  refused  to  pass  other  laws  for  the  accom- 
modation of  large  districts  of  people,  unless  those 
people   would  relinquish  the  right  of  representation 
m  the  legislature — a  right  inestimable  to  them,  and 
formidable  to  tyrants  only. 

He  has  called'  together  legislative  bodies  at  places 
•unusual,  uncomfortable,  and  distant  from  the  repos- 
itory of  their  public  records,  for  the  sole  purpose  of 
fatiguing  them  into  a  compliance  with  his  measures. 

He  has  dissolved  representative  houses  repeatedly, 
for  opposing,  with  manly  firmness,  his  invasions  on 
the  rights  of  the  people. 

He  has  refused,  for  a  long  time  after  such  dissoln- 
tions,  to  cause  others  to  be  elected;  whereby  the  leg- 
islative powers,  incapable  of  annihilation,  have  re- 
turned to  the  people  at  large  for  their  exercise ;  the 
state  remaining,  in  the  meantime,  exposed  to  all  the 
dangers  of  invasion  from  without  and  convulsions 
within. 

He  has  endeavored  to  prevent  the  population  of 
these  states — for  that  purpose  obstructing  the  laws 
for  the  naturalization  of  foreigners ;  refusing  to  pass 
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others  to  encourage  their  migration  hither,  and  rais- 
ing the  conditions  of  new  appropriations  of  land. 

He  has  obstructed  the  aaministration  of  justice, 
by  refusing  his  assent  to  laws  for  establishing  judi- 
ciary powers. 

He  has  made  judges  dependent  on  his  will  alone 
for  the  tenure  of  their  offices,  and  the  amount  and 
payment  of  their  salaries. 

He  has  erected  a  multitude  of  new  offices,  and  sent 
hither  swarms  of  officers  to  harass  our  people  and 
eat  out  their  substance. 

He  has  kept  among  us,  in  time  of  peace,  standing 
armies,  without  the  consent  of  our  legislatures. 

He  has  affected  to  render  the  military  independent 
of,  and  superior  to,  the  civil  power. 

He  has  combined  with  others  to  subject  us  to  a  ju- 
risdiction foreign  to  our  constitution,  and  unac- 
know^ledged  by  our  laws — giving  his  assent  to  their 
acts  of  pretended  legislation. 

For  quartering  large  bodies  of  armed  troops  among 
us. 

For  protecting  them,  by  a  mock  trial,  from  punish- 
ment for  any  murders  which  they  should  commit  on 
the  inhabitants  of  these  states. 

For  cutting  off  our  trade  with  all  parts  of  the 
world. 

For  imposing  taxes  on  us  without  our  consent. 

For  depriving  us,  in  many  cases,  of  the  benefit  of 
trial  by  jury. 

For  transporting  us  beyond  seas,  to  be  tried  for 
pretended  oSenses. 

For  abolishing  the  free  system  of  English  laws  in  a 
neighboring  province,  establishing  therein  an  arbit- 
rary government,  and  enlarging  its  boundaries,  so  as 
to  render  it  at  once  an  example  and  fit  instrument 
for  introducing  the  same  absolute  rule  into  these 
colonies. 

For  taking  away  our  charters,  abolishing  our  most 
valuable  laws,  and  altering,  fundamentally,  the 
forms  of  our  governments. 

For  suspending  our  own  legislatures,  and  declaring 
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themselves  invested  with  power  to  legislate  for  us  in 
all  cases  whatsoever. 

He  has  abdicated  government  here  by  delaring  us 
out  of  his  protection  and  waging  war  against  us. 

He  has  plundered  our  seas,  ravaged  our  coasts, 
burned  oar  towns,  and  destroyed  the  lives  of  our 
people. 

He  is  at  this  time  transporting  large  armies  of  for- 
eign mercenaries  to  complete  the  works  of  death, 
desolation,  and  tyranny  already  begun,  with  circum- 
stances of  cruelty  and  perfidy  scarcely  paralleled  in 
the  most  barbarous  ages,  and  totally  unworthy  the 
head  of  a  civilized  nation. 

He  has  constrained  our  fellow-citizens,  taken  cap- 
tive on  the  high  seas,  to  bear  arms  against  their 
country,  to  become  the  executioners  of  their  friends 
and  brethren,  or  to  fall  themselves-  by  their  hands. 

He  has  excited  domestic  insurrection  among  us, 
and  has  endeavored  to  bring  on  the  inhabitants  of 
our  frontiers  the  merciless  Indian  savages,  whose 
known  rule  of  warfare  is  an  undistinguished  de- 
struction of  all  ages,  sexes  and  conditions. 

In  every  stage  of  these  oppressions,  we  have  peti- 
tioned for  redress  in  the  most  humble  terms.  Our 
repeated  petitions  have  been  answered  only  by  re- 
peated injury.  A  prince  whose  character  is  thus 
marked  by  every  act  which  may  define  a  tyrant  is 
unfit  to  be  the  ruler  of  a  free  people. 

Nor  have  we  been  wanting  in  attentions  to  onr 
British  brethren.  We  have  warned  them,  from  time 
to  time,  of  attempts,  by  their  legislature,  to  extend 
an  unwarrantable  jurisdiction  over  us.  We  have  re- 
minded them  of  the  circumstances  of  our  emigration 
and  settlement  here.  We  have  appealed  to  their 
native  justice  and  magnanimity,  and  we  have  con- 
jured them,  by  the  ties  of  our  common  kindred,  to 
disavow  these  usurpations,  which  would  inevitably 
interrupt  our  connections  and  correspondence.  They, 
too,  have  been  deaf  to  the  voice  of  justice  and  con- 
sanguinity. We  must,  therefore,  acquiesce  in  the 
necessity  which  denounces  our  separation,  and  hold 
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them,  as  we  hold  the  rest  of  mankind,  enemies  in 
war ;  in  peace,  friends. 

We,  therefore,  the  representatives  of  the  United 
States  of  America,  in  general  congress  assembled,  ap* 
pealing  to  the  Supreme  Judge  of  the  world  for  the 
rectitude  of  our  intentions,  do,  in  the  name  and  by 
the  authority  of  the  good  people  of  these  colonies, 
solemnly  publish  and  declare  that  these  united  colo- 
nies are,  and  of  right  ought  to  be,  free  and  indepen- 
dent states;  that  they  are  absolved  from  all  alle- 
giance to  the  British  crown,  and  that  all  political 
connections  between  them  and  the  state  of  Great 
Britain  is,  and  ought  to  be,  totally  dissolved ;  and 
that,  as  free  and  independent  states,  they  have  full 
power  to  levy  war,  conclude  peace,  contract  alliances, 
establish  commerce,  and  to  do  all  other  acts  and 
things  which  indjspendent  states  may  of  right  do. 
And  for  the  support  of  this  declaration,  with  a  firm 
reliance  on  the  protection  of  Divine  Pi'ovidence,  we 
mutually  pledge  to  each  other  our  lives,  our  fortunes, 
and  oar  sacred  honor. 

The  foregoing  declaration  was,  bv  order  of  con- 
gress, engrossed,  and  signed  by  the  following  mem- 
bers: 

John  Hanoock,  O^sae  Rodney, 

Samuel  Adams,  Geobge  Kead, 

John  Adams,  Thomas  McKean, 

Robert  Treat  Payne,  Roger  Sherman, 

Elbridoe  Gerry,  Samuel  Huntington, 

JosiAH  Babtlett,  William  Williams, 

William  Whipple,  Richard  Stockton, 

Matthew  Thornton,  John  Witherspoon, 

Stephen  Hopkins,  Francis  Hopkinson, 

William  Ellery,  John  Hart, 

Abraham  Clark,  Richard  Henry  Lee, 

William  Hooper,  Thomas  Jefferson, 

Joseph  Hewes,  Benjamin  Harrison, 

John  Penn,  Thomas  Nelson,  Jr., 

Robert  Morris,  Francis  Liohtfoot  Lee, 

Benjamin  Rush,  Carter  Braxton, 

Benjamin  Franklin,  George  Clymer, 

John  Morton,  James  Smithe, 
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Oliveb  Wolcott, 
Samuel  Chase, 
William  Paca, 
Thomas  Stone, 
Charles  Carroll, 

of  Carrollton. 
William  Floyd, 
Philip  Livingston, 
Francis  Lewis, 
Lewis  Morris, 
George  Wythe. 


George  Taylor, 
James  Wilson, 
George  Ross, 
Edward  Rutledgb, 
Thomas  Hey  ward,  Jr., 

Thomas  Lynch,  Jr., 
Arthur  Middleton, 
Button  Gwinnett, 
Lyman  Hall, 
George  Walton, 


CONSTITUTION 

OF  THE 

UNITED   STATBS. 


PREAMBLE. 

We,  the  people  of  the  United  States,  in  order  to  iorm  a  more 
perfect  union,  establish  justice,  insure  domestic  tranquility, 
provide  for  the  common  defense,  promote  the  general  welfare, 
^nd  secure  the  blessings  of  liberty  to  ourselves  and  our  pos- 
terity, do  ordain  and  establish  this  constitution  for  the  United 
States  of  America. 

ARTICLE  I. 

LEGISLATIVE  DEPARTMENT. 
SECTION  1. 

1.  All  legislative  powers  herein  granted  shall  be  vested  in  a 
congress  of  the  United  States,  which  shall  consist  of  a  senate 
and  house  of  representatives. 

SECTION  2. 

1.  The  house  of  representatives  shall  be  composed  of  mem- 
bers chosen  every  second  year  by  the  people  of  the  several 
states,  and  the  electors  in  each  state  shall  have  the  qualifica- 
tions requisite  for  electors  of  the  most  numerous  branch  of 
the  state  legislature. 

2.  No  person  shall  be  a  representative  who  shall  not  have 
attained  the  age  of  twenty-five  years,  and  been  seven  years  a 
citizen  of  the  United  States,  and  who  shall  not  when  elected 
be  an  inhabitant  of  that  state  in  which  he  shall  be  chosen. 

3.  Representatives  and  direct  taxes  shall  be  apportioned 
among  the  several  states  which  may  be  included  within  this 
union,  according  to  their  respective  numbers,  which  shall  be 
determined  by  adding  to  the  whole  number  of  free  persons, 
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including  those  bound  to  service  for  a  term  of  years,  and  ex- 
cluding Indians  not  taxed,  three-iiltbs  of  all  other  persons. 
The  actual  euumerution  shall  be  made  within  three  years  after 
the  first  meeting  of  the  congress  of  the  United  States,  and 
within  every  subsequent  term  of  ten  years,  in  such  manner  aa 
they  shall  by  law  direct.  The  number  of  representatives  shall 
not  exceed  one  for  every  thirty  thousand,  bat  each  state  shall 
have  at  least  one  representative;  and  until  such  enumeration 
Bho-11  be  made,  the  state  of  New  Hampshire  shall  be  entitled 
to  choose  three,  Massachusetts  eight,  Rhode  Island  and  Provi- 
dence Plautiitions  one,  Connecticut  five,  New  York  six.  New 
Jersey  four,  Pennsylvania  eight,  Delaware  one,  Maryland  six, 
Virginia  ^n.  North  Carolina  five,  South  Carolina  five  and 
Georgia  three. 

[This  clause  has  been  superseded,  so  far  as  it  relates  to 
representation,  by  section  two  of  the  fourteenth  amendment 
to  the  coustitutldn.] 

4.  When  vacancies  happen  in  the  representation  from  any 
state,  the  executive  authority  thereof  shall  issue  writs  of  elee* 
tlon  to  fill  such  vacancies. 

5.  The  house  of  representatives  shall  choose  their  speaker 
and  other  ofilcers,  and  shall  have  the  sole  power  of  impeach- 
ment. 

SECTION  8. 

1.  The  senate  of  the  United  States  shall  be  composed  of  two 
senators  from  each  state,  chosen  by  the  legislature  thereof,  for 
six  yearti,  and  each  senator  shall  have  one  vote. 

2.  Immediately  after  they  shall  be  assembled  in  conse- 
quence of  the  first  election,  they  shall  be  divided  as  equally 
as  may  be  into  three  classes.  The  seats  of  the  senators  of  the 
first  class  shall  be  vacated  at  the  expiration  of  the  second  year, 
of  the  second  class  at  the  expiration  of  the  fourth  year,  and  of 
the  third  class  at  the  expfration  of  the  sixth  year,  so  that  one^ 
third  maybe  chosen  every  second  year;  and  if  vacancies  hap- 
pen, by  resignation  or  otherwise,  during  the  recess  of  the  \ef^ 
islature  of  any  state,  the  executive  thereof  may  make  tempo- 
rary appointments  until  the  next  meeting  of  the  legislatiire, 
which  shall  then  fill  such  vacancies. 

S.  No  person  shall  be  a  senator  who  shall  not  have  attained 
the  age  of  thirty  years,  and  been  nine  years  a  citisen  of  the 
United  States;  and  who  shall  not,  when  elected,  be  an  inhabit 
tant  of  the  state  for  which  he  shall  be  chosen. 
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4  The  viee  president  of  tbe  United  States  shall  be  presi- 
dent of  the  senate,  but  shall  have  no  rote  unless  they  shall 
be  equally  divided, 

5.  The  senate  shall  choose  their  other  ofBcers,  and  have  a 
president  pro  tempore,  in  the  absence  of  the  vice  president,  or 
when  he  shall  exercise  the  office  of  president  of  the  United 
States. 

6.  The  senate  shall  have  the  sole  power  to  try  all  impeach- 
ments;  when  sitting  for  that  purpose,  the^  shall  be  on  oath 
or  affirmation .  When  the  president  of  the  United  States  is 
tried,  the  chief  justice  shall  preside;  and  no  person  shall  be 
convicted  without  the  concurrence  of  two-thirds  of  the  mem- 
bers present.  ■   . 

7.  Judgment  in  cases  of  impeachment  shall  not  extend 
further  than  to  removal  from  office  and  disqualification  to 
hold  and  enjoy  any  office  of  honor,  trust  or  profit  under  the 
United  States;  but  the  party  convicted  shall  nevertheless  be 
liable  andsubjetst  to  indictment,  trial.  Judgment,  and  punish- 
ment according  to  law. 

SECTION  4, 

1>  The  times,  places,  and  manner  of^holding  elections  for 
senators  and  representatives  shall  be  prescribed  in  each  state 
by  the  legislature  thereof]  but  the  congress  may  at  any  time, 
by  law,  make  or  alter  such  regulatfons,  except  as  to  the  places 
off  choosing  senators. 

2.  The  congress  shall  assemble  at  least  once  in  every  year, 
«nd  such  meeting  shall  be  on  the  first  Monday  in  December, 
unless  they  ehali  by  law  appoint  a  different  day, 

SBCTION  5. 

1.  Each  hottse  -shall  be  the  judge  cf  the  elections,  returns, 
«nd  qualifications  of  Its  own  members,  and  a  majority  of  each 
«hall  constitute  a^quoram  to  do  business;  but  a  smaller  num- 
ber may  adjourn  from  day  to  day^  and  may  be  authorized  to 
^compel  tbe  attendance  of  absent  members,  in  such  manner 
«ind  under  such  penalties  «s  each  house  may  provide. 

2.  Sach  bouse  may  determine  the  rules  of  its  proceedings, 
punish  its  members  for  disoiderly  behavior^  and  with  the  con- 
cur reivee  of  two-thirds,  expel  a  member, 

8.  Eachhouseshallteepajourual  of  its  proceedings,  and 
from  time  to  time  publish  the  same,  excepting  suoh  parts  as 
may^  in  their  .judgment,  require  secrecy-;  and  the  yeas  and 
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nay  8  of  the  members  of  either  house,  on  any  question,  shall,  at 
the  desire  of  one-fifth  of  those  present,  be  entered  on  the  jour- 
nal. 

4.  Neither  house,  during  the  session  of  congress,  shall, 
without  the  consent  of  the  other,  adjourn  for  more  than  three 
days,  nor  to  any  other  place  than  that  in  which  the  two  houses 
shall  be  sitting. 

SECTION  6. 

1.  The  senators  and  representatives  shall  receire  a  compen' 
sation  for  their  services,  to  be  ascertained  by  law,  and 
paid  out  of  the  treasury  of  the  United  States.  They  shall  in 
all  cases,  except  treason,  felony  aud  breach  of  the  peace,  be 
privileged  from  arrest  during  their  attendance  at  the  session 
of  their  respective  houses,  and  in  going  to  and  returning  from 
the  same;  and  for  any  speech  or  debate  in  either  bouse,  they 
shall  not  be  questioned  in  any  other  place. 

2.  No  senator  or  representative  shall,  during  the  time  for 

which  he  was  elected,  be  appointed  to  any  civil  office  under 

the  authority  of  the  United  States,  which  shall  have  been  ere- 

ated,   or    emoluments    whereof  shall    have  been  increased 

during  such  time;  aud  no  person  holding  any  office  under  the 

United   States,  shall  be  a  member  of  either  house  during  his 

continuance  in  office. 

BBCTION  7. 

1.  All  bills  for  raising  revenue  shall  originate  in  the  house 
of  representatives,  but  the  senate  may  propose  or  concur  with 
amendments  as  on  other  bills. 

2.  Every  bill  which  shall  have  passed  the  house  of  repre- 
sentatives aud  the  senate,  shall,  before  it  becomes  a  law,  be 
presented  to  the  president  of  the  United  States;  if  he  approve 
he  shall  sign  it,  but  if  not,  he  shall  return  it,  with  his  objec- 
tions, to  that  house  in  which  it  shall  have  originated,  who 
shall  enter  tne  objeetions  at  large  on  their  journal,  and  pro- 
ceed to  reconsider  it.  If,  alter  such  reconsideration,  two- 
thirds  of  that  house  shall  agree  to  pass  the  bill,  it  shall  be 
sent,  together  with  the  objections,  to  the  other  houscrby  which 
it  shall  likewise  be  reconsidered,  and  if  approved  by  two- 
thirds  of  that  house,  it  shall  become  a  law.  But  in  all  such 
oases  the  votes  of  both  houses  shall  be  determined  by  yeas  and 
nays,  aud  the  names  of  the  persons  voting  for  and  against  the 
bill  shall  be  entered  on  the  journal  of  each  house  respectively. 
If  any  bill  shall  not  be  returned  by  the  president  within  ten 
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days  (Sundays  excepted)  after  it  shall  have  been  presented  to 
him,  the  same  shall  he  a  law,  in  like  manner  as  if  he  had 
signed  it,  unless  the  congress,  by  their  adjournment,  prevent 
its  return,  in  which  case  it  shall  not  be  a  law. 

3.  Every  order,  resolution  or  vote,  to  which  the  concur- 
rence of  the  senate  ai^d  the  house  of  representatives  may  be 
necessary  (except  on  a  question  of  adjournment),  shall  be 
presented  to  the  president  of  the  United  States;  and,  before 
the  same  shall  take  effect,  shall  be  approved  by  him,  or  being 
disapproved  by  him,  shall  be  re- passed  by  two-thirds  of  the 
senate  and  house  of  representatives,  according  to  the  rules  and 
limitations  prescribed  in  the  case  of  a  bill. 

SECTION  8. 

1.  The  congress  shall  have  power  to  lay  and  collect  taxes, 
duties,  imposts  and  excises,  to  pay  the  debts  and  provide  for 
the  common  defense  and  general  welfare  of  the  United  States; 
but  all  duties,  imposts  and  excises  shall  be  uniform  through- 
out the  United  States; 

2.  To  borrow  money  on  the  credit  of  the  United  States; 

3.  To  regulate  commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian  tribes; 

4.  To  establish  an  uniform  rule  of  naturalization,  and  uni- 
form laws  on  the  subject  of  bankruptcies  throughout  the 
United  States; 

5.  To  coin  money,  regulate  the  value  thereof,  and  of  foreign 
coins,  and  fix  the  standard  of  weights  and  measures; 

6.  To  provide  for  the  punishment  of '  counterfeiting  the  se- 
curities and  current  coin  of  the  United  States; 

7.  To  establish  post  offices  and  post  roads; 

8.  To  promote  the  progress  of  science  and  useful  arts,  by 
securing,  for  limited  times,  to  authors  and  Inventors,  the  ex- 
clusive right  to  their  respective  writings  and  discoveries; 

9.  To  constitute  tribunals  inferior  to  the  Supreme  Court; 
10.    To  define  and  punish  piracies  and  felonies  committed 

on  the  high  seas,  and  offenses  against  the  laws  of  nations; 

.  11.    To  declare  war,  grant  letters  of  marque  and  reprisal, 

and  make  rules  concerning  captures  on  land  and  water; 

12.  To  raise  and  support  armies,  but  no  appropriation  of 
money  to  that  use  shall  be  for  a  longer  term  than  two  years; 

13,  To  provide  and  maintain  a  navy; 
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14,  To  make  rules  for  the  government  and  regrulation  of  the 
land  and  nava)  forces; 

15.  To  provide  for  calling  forth  the  mflitia  to  execute  the 
laws  of  the  Union,  sfippress  insurrection,  and  repel  in- 
vasions; 

16.  To  provide  for  organt^ng,  arming ,  and  disciplining  the 
militia,  and  for  governing  such  part  of  them  as  may  be  em^ 
ployed  in  the  service  of  the  United  States,  reserving  to  the 
states,  respectively,  the  appointment  of  the  officers,  and  the 
authority  of  training  the  militia  aceording  to  the  discipUne 
prescribed  by  eougren; 

17.  To  exercise  exclusive  l^rislation  in  all  eases  whatsoever , 
over  such  district  (not  exceeding  ten  miles  square)  as  may,  by 
cession  of  particular  states,  and  the  acceptance  of  congress, 
become  the  seat  of  government  of  the  United  States,  and 
to  exercise  like  authority  over  all  places  purchased  by  the 
consent  of  the  legislature  of  the  state  in  which  the  same  shall 
be,  for  the  erection  of  forts,  magazines,  arnenalSr  dock -yard* 
and  other  needful  buildingft; 

18.  To  make  all  laws  which  shall  be  Recessary  and  proper, 
for  carrying  into  execution  the  foregoing  powers,  and  all 
ether  powers  vested  by  this  constitution  in  the  government  ol 
the  United  States,  or  in  any  department  or  effieei  thereof. 

SECTION  9, 

1.  The  m>igrBtion  or  importation  of  such  persons  as  any  o< 
the  states  now  existing  shall  tbiuk  proper  to^ admit,  shall  not 
be  prohibited  by  congress  prior  to  the  year  one  thousand 
eight  hundred  and  eight,  but  a  tax  or  duty  may  be  imposed 
en  such  importation,  n&t  exeeediim^  ten  dollars  for  each 
person ; 

2  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be 
suspended,  unless  when,  in  cases  of  rebellion  or  invasion ,.  the 
public  safety  may  reaulre  it*, 

Zs    No  Mil  of  attainder  or  ex  post  facto  law  shall  be  passed  ; 

4.  No  capitation,  or  other  direct  tax,  shall  be  laid,  unless-  in 
proportion  to  the  census  or  enumeration  hereinbefore  di" 
jected  to  be  taken; 

5.  No  tax  or  duty  shall  be  laid  oa  articles  exported  front 
any  state; 

6.  No  preference  shall  be  given  by  any  regulation  of  com- 
merce or  revenue  to  the  ports  of  one  state  over  those  of 
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other;  nor  shall  vessels  bound  to  or  from  one  state,  be  obliged 
to  enter,  chear,  or  pay  duties  in  another; 

7.  No  money  shall  be  drawn  from  the  treasury,  but  in  con- 
sequence of  approprintious  made  by  law;  and  a  regular  state- 
ment and  account  of  ihe  receipts  and  expenditures  of  all  pub- 
lic money  shall  be  published  from  time  to  time; 

8.  No  title  of  nobility  shall  be  granted  by  the  United  States; 
and  no  person  holding  any  office  of  proAt  or  trust  under  them, 
shall,  without  the  consent  of  the  congress,  aecept  of  any  pres- 
ent, emolument,  office,  or  title  of  any  kind  whatever,  from 
any  king,  prince,  or  foreign  state. 

8RCTI0N  10. 

1.  No  state  shall  enter  into  any  treaty,  alliance,  or  confed- 
eration; grant  letters  of  marque  and  reprisal;  T;6in  money; 
«mit  bills  of  fsredit;  make  anything  but  gold  and  silver  coin  a 
tender  in  payment  of  debts;  pass  any  bill  of  attainder,  ex 
post  facto  law,  or  law  impairing  the  obligation  of  t;ontracts, 
or  grant  any  title  of  nobility. 

2.  No  state  shall,  without  th«  consent  of  th«  congress,  lay 
any  imposts  or  duties,  on  imports  or  exports,  except  what  may 
be  absolutely  necessary  for  executing  its  inspection  laws;  and 
Che  net  produce  of  all  duties  and  imposts,  laid  by  any  state  on 
tmix>rts  and  exports,  shall  be  for  the  use  of  the  treasury  of  the 
United  States;  and  all  such  laws  shall  be  subject  to  the  re- 
vision and  control  of  the  congress. 

3.  No  state  shall,  without  the  consent  of  congress,  lay  any 
duty  of  tonnage,  keep  troops,  or  ships  of  war,  in  time  of  peace« 
«Dter  into  any  agreement  or  compact  with  another  state,  or 
With  a  foreign  power,  or  engage  in  war,  unless  actually  in- 
vaded, or  in  such  imminent  danger  as  will  notadmitof  delay. 

ARTICLE  II.    , 

EXECUTIVE  DEPARTMENT, 
SECTION  1, 

1.  The  executive  power  shall  be  vested  in  a  president  of  the 
United  States  of  America.  He  shall  hold  bis  office  during  the 
term  of  four  years,  and,  together  with  the  vice  president, 
<;liosen  for  the  same  term,  be  dected  as  follows: 

2.  Each  state  shall  appoint,  in  such  manner  as  the  legisla- 
ture thereof  may  direct,  a  number  of  electors  equal  to  the 
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whole  number  of  senators  and  representatives  to  which  the 
state  may  be  entitled  in  the  congress;  but  no  senator  or  repre- 
sentative, or  person  holding  an  oflQce  of  trust  or  profit  under 
the  United  States  shall  be  appointed  an  elector. 

3.  The  electors  shall  meet  in  their  respective  states  and  vote 
by  ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an 
inhabitant  of  the  same  state  with  themselves.  And  they 
shall  make  a  list  of  all  the  persons  voted  for,  and  of  the  num- 
ber of  votes  for  each ;  which  list  they  shall  sign  and  certify, 
and  transmit  sealed  to  the  seat  of  government  of  the 
United  States,  directed  to  the  president  of  the  senate.  The 
president  of  the  senate  shall,  in  the  presence  of  the  senate 
and  house  of  representatives,  open  all  the  certificates,  and  the 
votes  shall  then  be  counted.  The  i>erson  having  the  greatest 
number  of  votes  shall  be  the  president,  if  such  number  be  a 
majority  of  the  whole  number  of  electors  appointed ;  and  if 
there  be  more  than  one  who  have  such  majority,  and  have  an 
equal  number  of  votes,  then  the  house  of  representatives  shall 
immediately  choose  by  ballot  one  of  them  for  president;  and 
if  no  person  have  a  majority  then  from  the  five  highest  on  the 
list  the  said  house  shall,  in  like  manner,  choose  the  president 
But,  in  choosing  the  president,  the  votes  shall  be  taken  by 
states,  the  reproi^entatiou  from  each  state  having  one  vote; 
a  quorum  for  this  purpose  shall  consist  of  a  member  or  mem- 
bers from  two-thirds  of  the  states,  and  a  majority  of  all  tht 
fttates  shall  be  necessary  to  a  choice.  In  every  case,  after  the 
choice  of  the  president,  the  person  having  the  greatest  num- 
ber of  votes  of  the  electors  shall  be  the  vice  president.  But 
if  there  should  remain  two  or  more  who  have  equal  votes,  the 
senate  shall  choose  from  them  by  ballot  the  vice  president. 

[This  clause  has  been  superseded  by  the  twelfth  amendment 
to  the  Gonstitution.J 

4.  The  congress  nj^ay  determine  the  time  of  choosing  the 
electors,  and  the  day  on  which  they  shall  give  their  votes; 
which  day  shall  be  the  same  throughout  the  United  States. 

5.  No  person  except  a  natural  born  citizen,  or  a  citizen  of 
the  United  States  at  the  time  of  the  adoption  of  this  constitu- 
tion, shall  be  eligible  to  the  office  of  president;  neither  ahall 
any  person  be  eligible  to  that  office  who  shall  not  have  attained 
the  age  of  thirty-five  years,  and  been  fourteen  years  a  resident 
within  the  United  States. 

6.  .^u  case  of  the  removal  of  the  president  from  office,  ar  of 
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his  death  resignation,  or  inability  to  discharge  the  powers 
and  duties  of  Uie  said  oflice,  the  same  shall '^levolve  mi  the 
vice  presidentmmd  the  congress  may,  by  law,  provide  for  the 
case  of  removA,  death,  resignation  or  iuability,  both  of  the 
president  and  vice  president,  declaring  what  officer  shall  then 
act  as  president,  and  such  officer  shall  act  accordingly,  until 
the  disability  be  removed  or  a  president  shall  be  elected. 

7.  Tne  president  shall,  at  stated  times,  receive  for  his  serv- 
ices a  compensation,  which  shall  neither  be  increased  nor 
diminished  during  the  period  for  which  he  shall  have  been 
elected,  and  he  shalf  not  receive  within  that  period  any  other 
emolument  from  the  United  States  or  any  of  them. 

8.  Before  he  enters  on  the  execution  of  his  office  he  shall 
take  the  following  oath  or  affirmation:  •'  I  do  solemnly  swear 
(or  affirm)  that  I  will  faithfully  execute  the  office  of  president 
of  the  United  States,  and  will,  to  the  best  of  my  ability,  pre- 
serve, protect  and  defend  the  constitution  of  the  United 
States." 

SECTION   2, 

1.  The  president  shall  be  commander  in  chief  of  the  army 
and  navy  of  the  United  States,  and  of  the  militia  of  the  several 
states,  when  called  into  the  actual  service  of  the  United  States; 
he  may  require  the  opinion,  in  writing,  of  the  principal  officer 
In  each  of  the  executive  departments,  upon  any  subject  relat- 
ing to  the  duties  of  their  respective  offices,  and  he  shall  have 
power  to  grant  reprieves  and  pardons  for  offenses  against  the 
United  States,  except  in  cases  of  impeachment. 

2.  He  shall  have  power,  by  and  with  the  advice  and  consent 
of  the  senate,  to  make  treaties,  provided  two-thirds  of  the  sen- 
ators present  concur;  and  he  shall  nominate,  and,  by  and  with 
the  advice  and  consent  of  the  senate,  shall  appoint  embassa- 
dors, other  public  ministers  and  consuls,  judges  of  the  Supreme 
Court,  and  all  other  officers  of  the  United  States  whose  appoint- 
ments are  not  herein  otherwise  provided  for  and  which  shall 
be  established  bylaw;  but  the  congress  may  by  law  vest  the 
appointment  of  such  inferior  officers  as  they  think  proper  in 
the  president  alone,  in  the  courts  of  law,  or  in  the  heads  of  de. 
partments. 

3.  The  president  shall  have  power  to  fill  up  all  vacancies 
that  may  happen  during  the  recess  of  the  senate,  by  granting 
commissions,  which  shall  expire  at  the  end  of  their  next  ses- 
sion. 
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state  from  wbich  he  fled,  be  delivered  up,  to  be  removed  to  the 
state  having  jurisdiction  of  the  crime. 

3.  No  person  held  to  service  or  labor  in  one  state*  under  the 
laws  thereof,  escaping  into  another,  shall,  in  consequence  of  any 
law  or  regulation  therein,  be  discharged  from  such  service  or 
labor,  but  shall  be  delivered  up  on  claim  of  the  party  to  whom 
such  service  or  labor  may  be  due. 

SECTION  3. 

1.  New  states  may  be  admitted  by  the  congress  into  this 
Union;  but  no  new  state  shall  be  formed  or  erected  within  the 
jurisdiction  of  any  other  state;  nor  any  state  be  formed  by  the 
junction  of  two  or  more  states  or  parts  of  states,  without  the 
consent  of  the  legislatures  of  the  states  concerned,  as  well  as 
of  the  congress. 

2.  The  congress  shall  have  power  to  dispose  of  and  malce  all 
needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States;  and  nothing  in  this 
constitution  shall  be  so  construed  as  to  prejudice  any- claims  of 
the  United  States,  or  of  any  particular  state. 

SECTION  4. 

1.  The  United  Rtates  shall  guarantee  to  every  state  in  this 
Union  a  republican  form  of  government,  and  shall  protect  each 
of  them  against  invasion;  and,  on  application  of  the  legisla- 
ture, or  of  the  executive  (when  the  legislature  cannot  be  con- 
vened), against  domestic  violence. 


ARTICLE  V. 

AMENDMENTS. 
SECTION   1. 

1.  The  congress,  whenever  two-thirds  of  both  houses  shall 
deem  it  necessary,  shall  propose  amendments  to  this  constitu- 
tion, or,  on  the  application  of  the  legislatures  of  two-thirds  of 
the  several  stHtes,  shall  call  a  convention  for  proposing  amend- 
ments, which,  in  either  case,  shall  be  valid  to  all  Intents  and 
purposes,  as  part  of  this  constitution,  when  ratified  by  the  leg- 
islatures of  three-fourths  of  the  several  states,  or  by  conven- 
tions in  three-fourths  thereof,  as  the  one  or  the  other  mode  of 
ratificntion  may  be  proposed  by  the  congress;  provided,  that 
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no  amendment  which  may  be  made  prior  to  the  year  one  thou* 
sand  eight  hundred  and  eight  shall  in  any  manner  affect  the 
first  and  fourth  clauses  In  the  ninth  section  of  the  first  article; 
and  that  no  state,  without  its  consent,  shall  be  deprived  of  its 
equal  suffrage  in  the  senate. 

ARTICLE  VI. 

PROMISCUOUS   PROVISIONS. 
SECTION  1. 

1.  All  debts  contracted  and  engagements  entered  into,  be 
fore  the  adoption  of  this  constitution,  shall  be  as  valid  against 
the  United  States,  under  this  constitution,  as  under  the  con- 
federation. 

2.  This  constitution,  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof,  and  all  treaties 
made,  or  which  shall  be  made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land;  and  the 
judges  in  every  state  shall  be  bound  thereby,  anything  In  the 
constitution  or  laws  of  any  state  to  the  contrary  notwithstand- 
ing. 

3.  The  senators  and  representatives  before  mentioned,  and 
the  members  of  the  several  state  legislatures,  and  all  execu- 
tive and  judicial  oificers,  both  of  the  United  States  and  of 
the  several  stales,  shall  be  bound,  by  oath  or  affirmation,  to 
support  this  constitution;  but  no  religious  test  shall  ever  be 
required  as  a  qualification  to  any  office  or  public  trust  under 
the  United  States. 

ARTICLE  VII. 

RATIFICATION   OF  CONSTITUTION. 
SECTION  1. 

1.  The  ratification  of  the  conventions  of  nine  states  shall 
be  sufficient  for  the  establishment  of  this  constitution  between 
the  states  so  ratifying  the  same. 

Bone  in  convention,  by  the  unanimous  consent  of  the  states 
present,  the  seventeenth  day  of  September,  in  the  year  of 
our  Lord  one  thousand  iseven  hundred  and  eighty-seven* 
and  of  the  independence  of  the  United  States  of  America 
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the  twelfth.    In  witness  whereof,  we  have  hereunto  sob- 
wjribed  our  names.  GEORGE  WASHINGTON, 

President,  and  Deputy  from  Virginia. 


NEW  HAMPSHIRE. 

John  Langdon, 
Nicholas  Oilman. 

MASSACHUSETTS. 

Nathaniel  Gobham, 
RuFus  King. 

CONNECTICUT. 

William  Samuel  Johnson, 
Roger  Sherman. 

NEW  YORK. 

Alexandea  Hamilton. 

NEW  JERSEY. 

William  Livingston, 
David  Brearly. 
William  Pattereon, 
Jonathan  Dayton. 

PENNSYLVANIA. 

Benjamin  Franklin, 
Thomas  Mifflin, 
Robert  Morris, 
George  Clymer, 
Thomas  Fitzsihons, 
Jared  Ingbrsoll, 
James  Wilson, 
Gouverneur  Morris. 

Attest; 


DELAWARE. 

George  Read, 
Gunning  Bedford,  Jr. 
John  Dickinson, 
Richard  Bassett, 
Jacob  Broom. 

MARYLAND. 

James  M'Henry, 

Daniel  of  St.  Tho.  Jenifer. 

Daniel  Carroll. 

VIRGINIA. 

John  Blair, 
James  Madison,  Jr. 

NORTH  CAROLINA. 

William  Blount, 
Richard  Dobbs  Spaight. 
Hugh  Williamson. 

SOUTH  CAROLINA. 

John  Rutlbdgb, 
Charles  C.  Pinckney, 
Charles  Pinckney, 
Pierce  Butler. 

GEORGIA. 

William  Few, 
Abraham  Baldwin. 

William  Jackson,  Secretary. 


AMENDMENTS. 
ARTICLE  I. 

RESTRICTION  ON  POWBR  OP  OONGRESS. 

Section  1.  Congress  shall  make  no  law  respecting  an  estab* 
Ilsbment  of  religion,  or  prohibiting  the  free  exercise  thereof, 
or  abridging  the  freedom  of  speech  or  of  the  press;  or  the  right 
of  the  people  peaceably  to  assemble,  and  to  petition  the  gov- 
ernment for  a  ^redress  of  grievances.  [Proposed  Sept.  25th  i 
1789;  ratified  Dec.  15th,  1791.] 
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ARTICLE  II. 

RIGHT  TO  BEAR  ARMB« 

SscfEON  1,  A  well  regulated  militia  being  necessary  to  th0 
security  of  a  free  state,  the  right  of  the  people  to  keep  and 
bear  arms  shall  not  be  infringed.— fid.] 

ARTICLE  IIL 

BILI/ETINO  OF  SOLDIERS. 

•  Sectictn  1.  No  soldier  shall,  in  time  of  peace,  be  quartered 
In  any  house,  without  the  consent  oi  the  owners  nor  in  timflr 
of  war,  but  in  a  manner  to  be  prescribed  by  law.— [Id.] 

ARTICLE   IV. 

BBIZirRES,  SEARCHES y  AND  WARRANTS. 

SEcmov  1.  The  right  of  the  people  to  be  secure  in  their  per" 
sons,  houses,  papera,  and  eff«cts«  again»t  unreasonable  searches 
and  seizures,  shall  not  be  violated,  and  no  warrants  shall  issue 
but  upon  reasonable  cause,  supported  by  oaih  or  affirmation, 
and  particularly  describing  the  place  to  be  searched,  and  the 
person  or  things  to  be  seized.— [Id.] 

ARTICLE  V. 

CHIMIN AI/  PROCBEDINO  AND  CONDEMNATION  OF  PROPERTY* 

Section  l.  No  i>erson  »hall  be  held  to  answer  for  a  capital, 
or  otherwise  infamous  crime,  unless  on  a  presentment  or  in- 
dictment of  a  grand  jury,  except  in  cases  arising  in  the  land 
or  naval  forces,  or  in  the  militia,  when  in  actual  service,  in 
time  of  war,  or  public  danger;  nor  shall  any  person  be  subject 
for  the  same  offense  to  be  twice  put  in  jeopardy  of  life  or  limb^ 
nor  shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself,  nor  be  deprived  of  life,  liberty, or  property, 
without  due  process  of  law;  nor  shall  private  property  be 
taken  for  public  use  wittM)ut  just  compensation.— L^d.j 

ARTICLE   VI. 

MODE  OF  TRIAL  IN  CRIMINAL  PROCEEDINGS. 

SKCTioif  1.  In  all  criminal  prosecutions  tne  accused  shall 
enjoy  the  right  to  a  speedy  aud  public  trial,  by  an  impartial 
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Jury  of  the  state  and  district  wherein  the  crime  shall  have 
beeu  committed,  which  district  shall  have  been  preyionaly  as- 
certained by  law,  and  to  be  Informed  of  the  nature  and  cause 
of  the  accusation;  to  be  confronted  with  the  witnesses  against 
him;  to  have  compulsory  process  for  obtaining  witnesses  in 
his  favor,  and  to  have  the  assistance  of  counsel  for  his  de> 
fense.— |Id.] 

ARTICLE  VII. 

TRIAL  BY  JURY. 

Section  1.  In  suits  at  common  law,  where  the  valnel'n 
controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved;  and  no  fact,  tried  by  jury,  shall  be 
otherwise  re-examined  in  any  court  of  the  United  States  than 
according  to  the  rules  of  common  law.— [Id.J 

ARTICLE  VIII. 

BAIL — FINES— PUNISHMENTS , 

Section  1.  Excessive  bail  shall  not  be  required,  nor  ex- 
cessive fines  imposed,  nor  cruel  and  unusual  punishments  in- 
flicted.-[Id.  1 

ARTICLE  IX. 

CERTAIN  RIGHTS  NOT  DENIED  TO  THE  PEOPLE. 

.  Section  1.  The  enumeration  in  the  constitution  of  certain 
rights  shall  not  be  construed  to  deny  or  disparage  others  re- 
tained  by  the  people.— [Id.  | 

ARTICLE  X. 

STATES    RIGHTS.  \ 

Section  1.  The  powers  not  delegated  to  the  United  States 
by  the  constitution,  nor  prohibited  by  it  to  the  states,  are  re- 
served  to  the  states  respectively,  or  to  the  people.— [Id. J 

ARTICLE  XI. 

.JUDICIAL  POWERS. 

Section  1.  The  judicial  power  of  the  United  States  shall 
not  be  construed  to  extend  to  any  suit  in  law  or  equity  com- 
menced or  prosecuted  against  one  of  the  United  States  by  the 
citizens  of  another  state,  or  by  citizens  or  subjects  of  anv  for- 
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eign  state. —^Proposed  March  5tb,  1794;  ratified  Jauuary  8th 
1798.  J 


ARTICLE  XII. 


ELECTION   OF   PRESIDENT   AND  VICE  PRESIDENT. 

Section  1.  The  electors  shall  meet  in  their  respective  states, 
and  vote  by  ballot  for  president  and  vice  president,  one  of 
whom,  at  least,  shall  not  be  an  inhabitant  of  the  same  state 
with  themselves;  they  shall  name  in  their  ballots  the  person 
voted  for  as  president,  and  in  distinct  ballots  the  person  voted 
for  as  vice  president;  and  they  shall  make  distinct  lists  of  all 
persons  voted  for  as  president,  and  of  all  persons  voted  for  as 
rice  president,  and  of  the  number  of  votes  for  each,w)iich 
lists  they  shall  sign  and  certify,  and  transmit,  sealed,  to  the 
seat  of  the  government  of  the  United  States,  directed  to  the 
president  of  the  senate.  The  president  of  the  senate  shall,  in 
the  presence  of  the  senate  and  house  of  representatives,  open 
all  the  certificates,  and  the  votes  shall  then  be  counted.  The 
]>er8on  having:  the  greatest  number  of  votes  for  president  shall 
be  the  president,  if  such  a  number  be  a  majority  of  the  whole 
number  of  electors  appointed;  and  if  no  person  have  such  a 
majority,  then  from  the  persons  having  the  highest  numbers, 
not  exceeding  three,  on  the  list  of  those  voted  for  as  president, 
the  house  of  representatives  shall  choose  immediately,  by  bal- 
lot, the  president.  But  in  choosing  the  president,  the  votes 
shall  be  taken  by  states,  the  representation  from  each  state 
having  one  vote;  a  quorum  for  this  purpose  shall  consist  of  a 
member  or  members  from  two-thirds  of  the  states,  and  a  ma- 
jority  of  all  the  states  shall  be  necessary  to  a  choice.  And  if 
the  house  of  representatives  shall  not  choose  a  president, 
whenever  the  right  of  choice  shall  devolve  upon  them,  before 
the  fourth  day  of  March  next  following,  then  the  vice  presi- 
dent shall  act  as  president,  as  in  case  of  the  death  or  other 
constitutional  disability  of  the  president.  The  person  having 
the  greatest  number  of  votes  as  vice  president,  shall  be  the  vice 
president,  if  such  number  be  a  majority  of  the  whole  number 
of  electors  appointed;  and  if  no  person  have  a  majority,  then 
from  the  two  highest  numbers  on  the  list  the  senate  shall 
choose  the  vice  president;  a  quorum  for  the  purpose  shall 
consist  of  two-thirds  of  the  whole  number  of  senators,  and  a 
majority  of  the  whole  number  shall  be  necessary  to  a  choice. 
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But  bo  persou  conBtltutioDally  ineligible  to  the  office  of  presi- 
dent Htaall  be  eligible  to  that  of  yice  president  of  the  United 
States.^rProposed  Dec.  I2tb,  1803;  ratified  Sept.  25th,  1804.] 


ARTICLE  xm. 

SLAVERY . 

8SCTI0M  1.  Neither  slavery  nor  involuntary  servitude,  ex* 
€ept  as  a  punishment  for  crime,  whereof  the  party  shall  have 
been  duly  convicted)  ghall  exist  withiu  the  United  States  or 
any  place  subject  to  their  jurisdiction. 

SsctioN  2.  Congress  shall  have  power  to  enforce  this  ar- 
ticle by  appropriate  legislation.— f Declared  ratified  December 
18th,  1865.    G.  &  Statutes  at  Large,  Vol.  13,  p.  775b 

ARTICLE   XIV* 

CITIZENSHIP,  REPRESENTATION,   AND  PAYMENT  OP  PUBLIC 

DEBT. 

Section  1.  All  persons  born  or  naturalized  in  the  United 
States  and  subject  to  the  jurisdiction  thereof  are  citizens  of  the 
United  States  and  of  the  state  wherein  they  reside.  No  state 
shall  make  or  enforce  any  law  which  shall  abridge  the  priri- 
leges  nr  immunities  of  citizens  of  the  United  States;  nor  shall 
any  state  deprive  any  person  of  life,  liberty »  or  property  with- 
out due  process  of  law,  nor  deny  to  any  person  within  its  juris* 
diction  the  equal  protection  of  the  laws. 

SECTION  2.  Representatives  shall  be  apportioned  among  the 
several  states  according  to  their  respective  nambers,  counting 
the  whole  number  of  persons  in  each  state^  excluding  Indians 
not  taxed.  But  when  the  right  to  vote  at  any  election  for  the 
choice  of  electors  for  president  and  vice  president  of  the 
United  States,  representatives  in  congress,  the  executive  and 
judicial  ofiQcers  of  a  state,  or  the  members  of  the  legislature 
thereof,  is  denied  to  any  of  the  male  inhabitants  of  such  state, 
being  twenty-one  years  of  age  and  citisens  of  the  United  States, 
or  in  any  way  abridged,  except  for  participation  in  rebellion 
or  other  crime,  the  basis  of  representation  therein  shall  be  re- 
duced in  the  proportion  which  the  number  of  such  male  citi-^ 
kens  shall  bear  to  the  whole  number  of  male  citizens  twenty* 
one  years  of  age  in  such  state. 


361  U.  S.  CONSTITUTION 

Section  3.  No  person  shall  be  a  senator  or  representative  in 
congress,  or  elector  of  president  and  vice  president,  or  hold 
any  office,  civil  or  military,  under  the  United  States  or  under 
any  state,  who,  having  previously  taken  an  oath  as  a  member 
of  congress,  or  as  an  officer  of  the  United  States,  or  as  a  mem- 
ber of  any  state  legislature,  or  as  an  executive  or  judicial  offi- 
cer of  any  state,  to  support  the  constitution  of  the  United 
States,  shall  have  engaged  in  insurrection  or  rebellion- against 
the  same,  or  given  aid  or  comfort  to  the  enemies  thereof.  But 
congress  may,  by  a  vote  of  two-thirds  of  each  house,  remove 
such  disability. 

Section  4.  The  validity  of  the  public  debt  of  the.United  States, 
authorized  b^  law,  including  debts  incurred  for  payment  of 
pensions  and  bounties  for  services  in  suppressing  insurrec- 
tion or  rebellion,  shall  not  be  questioned.  But  neither  the 
United  States  nor  any  state  shall  assume  or  pay  any  debt  or 
obligation  incurred  in  aid  of  insurrection  or  rebellion  against 
the  United  States,  or  any  claim  for  the  loss  or  emancipation  of 
any  slave;  but  all  such  debts,  obligations,  and  claims  shall  be 
held  illegal  and  void. 

Section  6.  The  congress  shall  have  power  to  enforce,  by  ap- 
propriate legislation,  the  provisions  of  this  article.— tDeclared 
ratified  July  28th,  1868.  U.  S.  Statutes  at  Large,  Vol.  15,  pp. 
709- 11,  J 

ARTICLE  XV, 

ELECTIVE  FRANCHISE. 

Section  1.  The  right  of  citizens  of  the  United  States  to 
vote  shall  not  be  denied  or  abridged  by  the  United  States  or  by 
any  state,  on  account  of  race,  color,  or  previous  condition  of 
servitude. 

Section  2.  The  congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation.  |U.  S.  Statutes  at  Large, 
Vol.  15,  p.  346,] 
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TO   THE 

CONSTITUTION  OF  THE  UNITED   STATES. 


ACTS,  ETC.,  of  each  state  entitled  to  credit  in  other  states, 

Art  4,  Sec.  1. 
AMENDMENTS  to  the  constitution,  how  made,  Art.  6. 
APPROPRIATIONS,  must  be  made  by  law,  Art.  1,  Sec.  9. 
ATI  AINDER,  bill  of,  prohibited,  Art.l,  Sec.  9. 
ATTAINDER,  of  treason,  not  to  work  corruption  of   blood, 

etc.,  Art.  3,  Sec.  3. 
BILLS,  for  revenue,  shall  originate  in  the  house  of  representa- 
tives. Art.  1,  Sec.  7. 
BILLS,  how  to  become  laws,  Art.  1,  Sec.  1. 
BILLS,  not  returned  in  ten  days  considered  approved,  Art.  1, 

Sec.  7. 
CAPITATION  TAX,  Art.  1,  Sec.  9. 
CENSUS,  to  be  taken  every  ten  years,  Art.  1,  Sec.  2. 
CLAIMS,  of  the  United  States,  or  of  the  several  states,  not  to  be 

prejudiced,  Art.  4,  Sec  3. 
CITIZENS,  of  each  state,  privileges  in  other  states.  Art.  4,  Sec.  3; 

who  are,  amendment  14. 
COMMERCE,  regulations  of,  to  be  equal",  etc.,  Art.  1,  Sec.  9. 
CONGRESS,  vested  with  legislative  power.  Art.  1,  Sec.  1; 

may  alter  the  regulations  of  state  legislatures  concerning 
elections  of  senators  and  represeutHtives,  except  as  to  the 
place  of  choosing  senators.  Art.  1,  Sec.  4: 
shall  assemble  every  year.  Art  1,  See.  4; 
may  provide  for  cases  of  removal,  etc.,  of  president  and 

vice  president.  Art  2,  Sec.  1; 
may  determine  time  of  choosing  electors  of  president  and 

vice  president.  Art.  2,  Sec.  I ; 
may  vest  the  appointment  of  inferior  officers  in  the  presi- 
dent alone,  in  the  courts  of  law,  or  heads  of  depart- 
ments. Art.  2,  Sec.  2; 
may  from  time  to  time  establish  courts  inferior  to  Supreme 

Court,  Art  3,  Sec.  1; 
may  declare  the  punishment  of  treason.  Art.  8,  Sec.  8; 
may  prescribe  the  mannner  of  proving  the  acts,  records, 

etc.,  of  each  state.  Art.  4,  Sec.  1; 
the  assent  of,  required  to  formation  of  a  new  state  within 
jurisdiction  of  another,  or  by  the   junction  of  two  or 
more.  Art.  4,  Sec.  3; 
may  propose  amendments  to  the  constitution,  or,  on  appli- 
cation, call  a  convention,  Art.  5,  Sec.  1; 
theassentof,  required  to  the  admission  of  new  states  into 
the  union.  Art.  4,  Sec.  3; 
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CONGRESS,  powers  of- 

to  lay  Hiid  collect  tiixes,  duties,  etc.  Art,  1,  Sec.  8; 

to  borrow  money,  Art.  1,  Sec.  8; 

to  regulate  commerce,  Art.  1,  Sec.  8. 

to  establish  uniform  laws  of  bankruptcy  and  naturaliza- 
tion, Art.  1,  Sec.  8; 

to  coil)  money,  regulate  the  value  of  coin  and  fix  a  8taud« 
ard  of  weights  and  measures.  Art.  1,  Sec.  8; 

to  punish  counterfeiting,  Art.  1,  Sec.  8; 

to  establish  postoffices  and  post  roads,  Art.  1,  Sec.  8. 

to  authorize    patents  to  authors  and    inventors.  Art.    1, 
Sec.  8; 

to  constitute  tribunals  inferior  to  the  Supreme  Court,  ArL 
1,  Sec.  8; 

to  define  and  punish  piracies,  felonies  on  the  high  aeas, 
and  offenses  against  the  law  of  nations,  Art.  1,  Sec.  8: 

to  declare  war,  grant  letters  of  marque,  and  make  rules 
concerning  captures,  Art.  1,  Sec,  8: 

to  raise  and  support  armies,  Art.  I,  Sec.  8 ; 

to  provide  and  maintain  a  navy,  Art.  1,  Sec.  8; 

to  make  rules  for  the  government  of  the  army   and   navv. 
Art.  l,8ec.  8; 

to  provide  for  calling  out  the  militia  in  certaio  cases,  Art. 
1,  Sec.  8; 

to  |)rovide  for  organizing,  arming  and  disciplining  the 
militia,  Art.  1,  Sec.  8; 

to  exercise  exclusive  legislation  over  certain  places.  Art. 
1,  Sec.  8; 

to  pass  Ihws  necessary  to  carry  the  enumerated  powers 
into  effect,  Art.  1,  Sec.  8; 

to  dispose  of  and  make  rules  concerning  the  territory  or 
other  property  of  the  United  States,  Art.  4,  Sec.  3; 

to  enforce  thirteenth  amendment,  Amend.  13: 

u>  enforce  fourteenth  amendment.  Amend.  14; 

t(»  enforce  fifteenth  amendment,  Amend.  15. 
CONSTITUTION,  laws,  and  treaties  declared   to  be  the  su- 
preme law,  Art.  6; 

established  by  the  ratification  of  nine  states,  Art.  7. 
COURT,  Supreme,  its  original  and  appellate  jurisdiction.  Art. 
3,  Sec.  2;  ^ 

inferior,  may  be  established.  Art.  3,  Sec.  1. 
CRIMES,  persons  accused  of,  lieeing  from  justice,  may  be  de- 
manded, Art.  4,  Sec.  2; 
DEBTS,  contracted  before  the  adoption  of  the  constitution 
valid,  Art.  6; 

of  the  United  States,  their  validity  not  to  be  questioned. 
Amend.  14. 
DUTIKS,  on  exports,  prohibited.  Art.  1,  Sec.  9; 

on  imports  and  exports,  not  to  be  laid  by  the  states   with- 
out the  consent  of  congress.  Art.  1,  Sec.  10; 

of  persons  imported,  Art.  1,  Sec  9. 
ELECTIONS,  of  senators  and  representatives  to  be  prescribed 
by  the  states.  Art.  I,  Sec.  4; 

quMlifications  and  returns  of  members  of  congress  to  be 
determined  by  each  house.  Art.  l,Sec.  5; 

Tight  of  all  citizens  to  vote  at,  Amend.  15. 
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ELECTORS,  of  president  and  vice  president,  how  chosen  and 
their  duties,  Art.  2,  Sec.  1; 
same.  Amend.  12; 
shall  vote  the  same  day  throughout  the  United  States,  Art. 

2,  8ec.  1 ; 
of  president  and  vice  president,  no  senator  or  representa- 
tive*, or  person  holding  olhce  under  the  United  States, 
shall  serve  as,  Art.  2,  Sec.  1. 
EXECUTIVE  POWER,  shall  be  vested  in  a  president,  Art,  2, 

Sec.  1. 
EXPORTS,  duties  on,  prohibited,  Art.  1,  Sec.  10. 
EX  POST  FACTO  LAW,  prohibited.  Art.  1.  Sec.  9. 
HABEAri  CORPUS,  can  only  be  suspended  in  cases  of  rebel- 
lion or  invasion,  Art.  1,  Sec.  9. 
IMPEACHMENT,  all  civil  officers  liable  to,  Art.  2,  Sec.  4. 
IMPOSTS,  power  to  lew,  Art.  1,  Sec.  8. 
IMPORTATION,  of  persons,  not  to  be  prohibited  prior  to  1808, 

Art.  l.Sec.  9. 
JUDGES,  to  hold  office  during  good  behavior,  Art.  3,  Sec.  1; 

compensation,  not  to  be  diminished,  Art.  3,  Sec.  1. 
JUDICIAL  POWER,  where  vested,  Art.  3,  See.  1; 
the  cases  to  which  It  extends.  Art.  3,  Sec.  2; 
limitation  on,  Amend.  11. 
JUDICIAL  PROCEEDINGS.  ETC.,  of  each  state  entitled  to 

full  faith  and  credit  in  every  other  state.  Art.  4,  Sec.  1. 
JURY,  trial  by,  secured,  Art.  3,  Sec.  2; 
trial  by,  secured,  Amend.  6; 
trial  in  suits  at  common  law,  Amend.  7. 
LAW,  the  constitution,  the  laws,  and  treaties  of  the  United 

States  declared  the  supreme.  Art.  6. 
LEGISLATIVE  POWER,  vested  in  congress,  Art.  1,  Sec.  1. 
MONEY,  to  be  drawn  from  the  treasury  only  by  laws  appro- 
priating, Art.  1,  Sec.  9. 
NOBILITY,  titles  of,  not  to  be  granted.  Art.  1,  Sec.  9. 
OFFICERS,  civil,  removal  by  impeachment,  Art.  2,  Sec.  4; 

of  senate,  how  chosen.  Art.  1,  Sec.  3. 
ORDER,  to  be  approved  by  the  president.  Art.  1,  Sec.  7. 
OFFICE,  certain,  not  to  be  filled  by  members  of  congress,  Art. 
1,  Sec.  6; 
X>ersons  holding  office  under  the  United  States  not  to  be  a 

member  of  either  house.  Art.  1,  Sec.  6; 
certain  persons  disqualified  from  holding. 
PERSONS,  importation  of,  not  to  be  prohibited  prior  to  eight- 
een hundred  and  eight.  Art.  1,  Sec.  9; 
escaping  from  one  stale  to  another  to  be  delivered  up.  Art. 
4,  Sec.  2. 
POWERS,  not  delegated,  reserved— tenth  amendment. 
PRESENTS,  emoluments,  office  or  title,  from  foreign  state, 

prohibited,  Art.  1,  Sec.  9. 
PRESIDENT  OF' THE  UNITED  STATES,  vested  with   execu- 
tive powers,  Art.  2,  Sec.  1; 
shall  be  chosen  for  four  years,  Art.  2,  Sec,  1; 
how  elected,  Art.  2,  Sec.  1; 
same— twelfth  amendment; 
qualifications  for.  Art.  2,  Sec.  1; 
compensation  of.  Art.  2,  Sec.  1; 
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PRESLDENT  OF  THE  UNITED  STATES,  oath  of   office.  Art. 
2,  Sec.  1; 
removal  by  impeachment,  Art.  2.  Sec.  4; 
shall  be  commander  in  chief  of  the  army  and  navy,  Art.  2, 

Sec.  2;  ^       «  J       _* 

may  require  the  written  opinions  of  the  heads  of  depart- 
ments, Art.  2,  Sec.  2; 
may  reprieve  and  pardon,  Art.  2,  Sec.  2; 
may  make  treaties  with  consent  of  senate,  Art.  2,  Sec.  2; 
may  anpoint  to  office  with  consent  of  senate,  Art.  2,  Sec.  2; 
shall  fill  vacancies  happening  during  the  recess  of  senate, 

Art.  2  Sec.  2* 
shall  give  information  to  congress  and  recommend  meas- 
ures, Art.  2,  Sec.  3; 
may  convene  both  houses,  or  either  house,  may  adjourn 

tbem  In  case  of  disagreement,  Art.  2,  Sec.  3; 
shall  receive  enibassadors,  etc.,  Art.  2,  Sec.  3; 
shall  take  care  that  the  laws  be  executed,  Art.  2,  Sec.  3; 
shall  commission  all  officers  of  the  United  States,  Art.  2, 

Sec. 1; 
in  case  of  death  of,  etc.,  on  whom  to  devolve.  Art. 2,  Sec.  1. 
PROPERTY,  shall  not  be  taken  for  public  use  without  just 
compensation— fifth  amendment; 
public  debts  not  to  be  questioned  nor  repudiated. 
QUORUM,  forbusiness,  Art.  1,  Sec.  6; 

of  states,  in  choosing  a  president  by  the  hou^  of  repre- 
sentatives-twelfth amendment,  also.  Art.  2,  Sec.  1. 
RECEIPTS   and  expenditures,   account  of,  to  be  published. 

Art  1  Sec  9 
RECORDS,  ETC..  faith  and  credit  to  be  given  to,  Art.  4,  Sec.  1. 
REPRESENTATIVES,  houses  of,  how  composed.  Art.  1,  Sec.  2; 
qualifications  of  members,  Art.  1,  Sec.  2; 
who  are  disqualified; 

how  apportioned.  Art.  1,  Sec.  2;  ^    .   *.  ,   «       <« 

not  to  exceed  one  for  every  thirty  thousand,  Art.  1,  bee.  2; 
how  apportioned,  amendment  14; 
to  choose  their  officers,  Art.  1,  Sec.  2: 
vacancies,  how  filled,  Art.  1,  Sec  2; 
shall  have  power  of  impeachment,  Art.  1,  Sec.  2; 
judge  of  the  election,  etc.,  of  its  members,  Art.  1,  Sec.  5; 
quorum  of,  Art.  1,  Sec.  5;  *      **      ^ 

any  number  may  adj'ourn  and  compel  absentees  to  attena. 

Art.  1,  Sec.  5; 
may  determine  rules  of  proceeding,  Art.  1,  Sec.  5; 
may  punish  or  expel  a  member.  Art.  1,  Sec.  5; 
shall  keep  a  journal  and  publish   the  same,  except  the 

parts  requiring  secrecy,  Art.  1,  Sec.  5; 
shall  not  adjourn  for  more  than  thre^  days,  nor  to  any- 
other  place  without  consent  of  senate,  Art.  1,  Sec.  5; 
one-fifth  of,  present  may  require  the  yeas  and  nays.  Art.  1, 

^ec  5 ' 
house  of,  shall  originate  bills  for  raising  revenue.  Art.  1, 

Sec.  7; 
compensation  of,  Art.  1.  Sec.  6; 
privilege  from  arrest.  Art  1,  Sec.  6. 
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REPRESEN'TATIVES,  not  to  l)e  questioned  for  speecli  or  de- 
bate, Art.  I,  Bee.  6; 
not  to  be  appointed  to  certain  offices,  Art.  1,  Sec.  6; 
«an,  whilst  serving,  hold  no  office  under  the  United  States, 

Art.  1,  Sec.  6; 
members  of,  shall  not  serve  as  electors  of  president,  etc., 

Art.  2,  Sec.  1; 
vacancies  in,  how  supplied,  Art.  1.  Sec.  2. 
RESOLUTION,  order,  or  vote,  requiring  concurrence  of  both 

bouses  (except  for  adjournment),  to  be  approved  by  the 

president.  Art.  1,  Sec.  7; 
RIGHTS  OF  THE  CITIZEN  declared  to  be: 

liberty  of  conscience  in  matters  of  religion,  amendment  1 ; 

freedom  of  speech  and  of  the  press.  Art.  1; 

to  assemble  and  petition.  Art.  1; 

to  keep  and  bear  arms,  Art.  2; 

to  be  exempt  from  quartering  soldiers  in  any  house  in  time 

of  peace,  and  in  time  of  war,  except  as  prescribed  by 

law.  Art.  3; 
to  be  secure  from  unreasonal^le  seaTches  and   seizures. 

Art,  4; 
to  be  free  from  answering  for  a  capital  or  infamous  crime, 

unless  on  presentment  xrr  indictment  of  a  grand  jury^ 

Art.  5; 
not  to  be  twice  Jeopardized  for  same  offense.  Art,  5; 
not  to  be  compelled  in  criminal  cases,  to  be  a  witness 

against  himself.  Art.  5; 
not  to  be  deprived  of  life,  liberty,  or  property  without  due 

couTse  of  law,  Art.  5; 
private  property  not  to  be  taken  for  public  U6e  without  just 

compensation.  Art  5; 
that  the  accused,  in  criminal  prosecutions,  shall  enjoy  the 

right  of  a  speedy  public  trial,  by  an  impartial  jury  of  the 

vicinage,  and  the  means  necessary  for  his  defense,  Art.  6. 
that,  in  civil  cases,  facts  tried  by  a  jury  shall  only  be  re- 
examined according  to  the  rules  of  Hie  common  law, 

Art.  7; 
that,  in  suits  at  common  law,  where  the  value  shall  exceed 

twenty  doHars,  the  right  of  trial  by  jury  shall  be  pre- 

servea.  Art.  7; 
that  excessive  bail  shall  not  be  required,  excessive  fines 

imposed,  or  -cruel   or  unusual  punishments  inflicted, 

Art.  8. 
RIGHTS,  that  the  enumeration  of  certain  «hall  not  operate  to 

disparage  others  retained.  Art.  *9. 
RULES,  each  bouse  shall  determine  its  own.  Art.  I,i3ec.  5. 
SENATE  OF  THE  UNITED  STATES,  composed  of  two  sena- 
tors from  each  state,  Art.  I,  Sec.  3; 
how  chosen,  classified,  and  terms  of  servhce.  Art.  1,  Sec.  3^ 
qualifications  of  members.  Art.  1,  Sec.  ^; 
shall  choose  their  officers,  except  the  president.  Art.  1, 

Sec  3* 
shall  be  judge  of   election,  etc.,  of  its  members,  Art.  1, 

Sec.  T); 
what  number  shall  be  a  quorum.  Art.  1,  Sec.  5; 
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SENATE  OF  THE  UNITED  STATES,  any  number  may  adjourn 
and  compel  the  attendance  of  absentees,  Art.  1,  Sec.  5; 
may  determine  Its  rules,  Art.  1  Sec.  5: 
may  punish  or  expel  a  member,  Art.  1,  Sec.  7; 
shall  keep  a  journal  and  publish  the  same,  Art.  I,  Sec.  5; 
shall  not  adjourn  for  more  than  three  days   nor  to  any 
other  place,  without  the  conseqt  of  the  other  bouse,  Art. 
1,  Sec.  5; 
one-fifth  of,  present,  may  require  the  yeas  and  nays,  Art.  1, 

Sec  6; 
may  propose  amendments  to  bills  for  raising  revenue,  Art. 

1,  Sec.  7 ; 
shall  try  impeachments.  Art.  1,  Sec.  3; 
their  judgments,  extent  of,  Art.  1,  Sec.  3; 
members  of,  shall  receive  a  compensation  to  be  ascertained 

by  law,  Art.  1,  Sec.  6; 
privileged  from  arrest,  Art.  1,  Sec.  6; 
shall  not  be  questioned  elsewhere  for  any  speech  or  debate 

in  the  house.  Art.  1,  Sec.  6: 
shall  not  be  appointed  to  certain  ofBces,  Art.  1,  Sec.  6. 
SENATORS  AND  REPRESENTATIVES,  election  of,  how  pre- 
scribed, Art.  1,  Sec.  4; 
who  are  disqualified  from  being. 
SENATOR,  shall  not  be  an  elector  of  president,  Art.  2,  Sec.  1. 
SLAVERY,  abolished,  amendment,  13. 
SLAVES,  see  Persons. 
SPEAKER,  how  chosen.  Art.  l.Sec.  2. 
STATES,  restrictions  on  powers  of,  Art.  1,  Sec.  10; 

new,  may  be  admitted  into  the  Union,  Art.  4,  Sec.  3; 

how  formed  within  the  jurisdiction  of  other,  or  by  the 

junction  of  two  or  more.  Art.  4,  Sec.  3; 
judges  of,  bound  to  consider  constitution  and  laws   of 

United  States  supreme.  Art.  6,  Sec.  1; 
majority  of  all  necessary  to  the  choice  of  president,  Art.  2, 

Sec.  I: 
each  to  be  guaranteed  a  republican  form  of  government, 
protection  against  invasion,  and  domestic  violence,  Art.  4, 
Sec  4. 
TAXES,  on  persons  imported,  not  to  exceed  ten  dollars,  Art.  1, 
Sec.  9; 
direct,  how  apportioned.  Art.  1,  Sec.  2; 
capitation  or  direct,  shall  be  laid  only  in  proportion  to 

census,  Art.  1,  Sec.  9; 
on  exports,  prohibited,  Art.  1,  Sec.  9. 
TERRITORY,  or  property  of  the  United  States,  congress  to 

make  rules  concerning,  Art.  4,  Sec.  3. 
TEST,  religious,  shall  not  be  required.  Art.  6,  Sec.  3. 
TITLES,  see  Nobility,  Art.  1,  Sec.  9. 
TITLE,  from  foreign  state,  see  Presents,  Art.  1,  Sec.  9. 
TREASON,  defined.  Art  3,  Sec.  3. 
TREASURY,  money  drawn  from,  only  by  appropriation,  Art. 

1,  Sec.  9. 
TREATIES,  the  supreme  law.  Art.  6,  Sec.  2. 
VACANCIES,  how  filled.  Art.  2,  c^ec.  2; 

iu  representation  in  congress,  how  filled,  Art.  1,  Sec.  2. 
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VESSELS,  to  enter,  clear,  and  pay  duties  in  the  states  in  which 

they  arrive,  or  from  which  they  depart,  Art.  1,  Sec.  9. 
VICE  PRESIDENT,  of  the  United  States,  how  elected— twelfth 
amendment,  also,  Art.  2,  Sec.  1; 
qualifications  for— twelfth  amendment; 
shall,  in  certain  cases,  discharge  the  duties  of  president, 

Art.  2,  Sec.  4; 
may  be  removed  by  impeachment.  Art.  2,  Sec.  1. 
VOTE,  all  citizens  entitled  to. 

VOTE,  ETC.,  how  passed,  see  Resolution,  Art.  1,  Sec.  7. 
WARRANTS,  for  searches,  etc.,  when  and  how  to  issue— fourth 

amendment,  Art.  4. 
WITNESS,  in  criminal  cases,  no  one  compelled  to  be  against 
himself— fifth  amendment.  Art.  5. 


TREATY 

—OF- 


Peace,  FrienisMp,  Limits,  M  Mim\ 


BETWEEN  THE 


Uaiteil  States  of  Aierica  and  tbe  Heiican  BepMic. 


Dated  at  Guadalupe  Hidalao,  2d  tehruaryy  184S, 
Ratified  by  the  President'^U,  S.,  16th  March,  1848, 
Exchanged  at  Queretaro,  SOth  May,  1848. 
Proclaimed  by  the  President  U,  S.,4th  July,  1848, 


BY  THE  PRESIDENT  OF  THE  UNITED  STATES 

OF  AMERICA. 

A  PROCLAMATION. 

Whereas,  a  treaty  of  peace,  friendship,  limits,  and 
settlement  between  the  United  States  of  America  and 
the  Mexican  republic  was  concluded  and  signed  at 
the  city  of  Guadalupe  Hidalgo,  on  the  second  day  of 
February,  one  thousand  eight  hundred  and  forty- 
eight,  which  treaty,  as  amended  by  the  senate  of  the 
United  States,  and  being  in  the  English  and  Spanish 
languages,  is  word  for  word  as  follows : 
In  the  name  of  Almighty  God: 

The  United  States  of  America  and  the  United  Mex- 
ican States,  animated  by  a  sincere  desire  to  put  an 
end  to  the  calamities  of  the  war  which  unhappily 
exists  between  the  two  republics,  and  to  establish 
upon  a  solid  basis  relations  of  peace  and  friendship, 
which  shall  confer  reciprocal  benefits  upon  the  citi- 
zens of  both,  and  assure  the  concord,  harmony  and 
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mutual  confidence  wherein  the  two  people  should 
live,  as  good  neighbors,  have  for  that  purpose  ap- 
pointed their  respective  plenipotentiaries — that  is  to 
say,  the  president  of  the  United  States  has  appointed 
Nicholas  P.  Trist,  a  citizen  of  the  United  States,  and 
the  president  of  the  Mexican  republic  has  appointed 
Don  Luis  Gonzaga  Ouevas,  Don  Bernardo  Oouto  and 
Don  Miguel  Atristan,  citizens  of  the  said  republic, 
who,  after  a  reciprocal  communication  of  their  re- 
spective full  powers,  have,  under  the  protection  of 
Almighty  God,  the  author  of  peace,  arranged,  agreed 
upon  and  signed  the  following : 

TREATY  OF  PEACE,  FRIENDSHIP,  LIMITS  AND  SETTLEMENT 
BETWEEN  THE  UNITED  STATES  OP  AMERICA  AND  THE 
MEXICAN   REPUBLIC. 


ARTICLE  L 

PEACE. 

There  shall  be  firm  and  universal  peace  between 
the  United  States  of  America  and  the  Mexican  repub- 
lic, and  between  their  respective  countries,  territo- 
ries, cities,  towns  and  people,  without  exception  of 
places  or  persons. 


ARTICLE  II. 

SUSPENSION   OF   HOSTILITIES. 

Immediately  upon  the  signature  of  this  treaty,  a 
convention  shall  be  entered  into  between  a  commis- 
sioner or  commissioners  appointed  by  the  general-in- 
ch ief  of  the  forces  of  the  United  States  and  such  as 
may  be  appointed  by  the  Mexican  government,  to  the 
end  that  a  provisional  suspension  of  hostilities  shall 
take  place,  and  that,  in  the  places  occupied  by  the 
said  forces,  constitutional  order  may  be  re-estabhshed 
as  regards  the  political,  administrative  and  judicial 
branches,  so  far  as  this  shall  be  permitted  by  the 
circumstances  of  military  occupation. 
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ARTICLE  IIL 

RAISING   BLOCKADES — WITHDRAWAL  OP  TROOPS,  ETC. 

Immediately  upon  the  ratification  of  the  present 
treaty  by  the  government  of  the  United  States,  orders 
shall  be  transmitted  lo  the  commanders  of  their  land 
and  naval  forces,  requiring  the  latter  (provided  this 
treaty  shall  then  have  been  ratified   by  the  govern- 
ment of  the  Mexican   republic,  and  the  ratifications 
exchanged)  immediately  to  desist  from  blockading 
any  Mexican  ports ;  and  requiring  the  former  (under 
the  same  condition)  to  commence,  at  the  earliest 
moment  practicable,  withdrawing  all   troops  of  the 
United  States  then  in  the  interior  of  the  Mexican 
republic,  to  points  that  shall  be  selected  by  common 
agreement,  at  a  distance  from  the  seaports  not  ex- 
ceeding thirty  leagues ;  and  such  evacuation  of  the 
interior  of  the  republic  shall  be  completed  with  the 
least  possible  delay;  the  Mexican  government  hereby 
binding  itself  to  afford  every  facility  in  its  power  for 
rendering  the  same  convenient  to  the  troops,  on  their 
march  and  in  their  new  positions,  and  for  promoting 
a  good  understanding  between  them  and  the  inhabit- 
ants.   In  like  manner  orders  shall  be  dispatched  to 
the  persons  in  charge  of  the  custom  houses  at  all  the 
ports  occupied  by  the  forces  of  the  United  States,  re- 
quiring them  (under  the  same  condition)  immedi- 
ately to  deliver  possession  of  the  same  to  the  persons 
authorized  by  the  Mexican  government  to  receive  it, 
together  with  all  bonds  and  evidences  of  debt  for 
duties  on  importations  and  on  exportations,  not  yet 
fallen  due.     Moreover,  a  faithful  and  exact  account 
shall  be  made  out,  showing  the  entire  amount  of  all 
duties  on  imports  and  on   exports,  collected  at  such 
custom  houses  or  elsewhere  in  Mexico,  by  authority 
of  the  United  Statss,  from  and  after  the  day  of  the 
ratification  of  this  treaty  by  the  government  of  the 
Mexican  republic ;  and  also  an  account  of  the  cost  of 
collection;  and  such  entire  amount,  deducting  only 
the  cost  of  collection,  shall  be  delivered  to  the  Mexi- 
ican  government,  at  the  city  of  Mexico,  within  three 
months  after  the  exchange  of  ratifications. 
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The  evacuation  of  the  capital  of  the  Mexican  re- 
public by  the  troops  of  the  United  States,  in  virtue  of 
the  above  stipulation,  shall  be  completed  within  one 
month  after  the  orders  there  stipulated  for  shall  have 
been  received  by  the  commander  of  said  troops,  or 
sooner,  if  possible. 

ARTICLE  IV. 

RESTORATION   OF  CASTLES,  FORTS,  PRISONERS,  ETC. 

Immediately  after  the  exchange  of  ratifications  of 
the  present  treaty,  all  castles,  forts,  territories,  places 
and  possessions,  which  have  been  taken  or  occupied 
by  the  forces  of  the  United  States  during  the  present 
war  within  the  limits  of  the  Mexican  republic,  as 
about  to  be  established  by  the  following  article,  shall 
be  definitively  restored  to  the  said  republic,  together  ; 
with  all  the  artillery,  arms,  apparatus  of  war,  muni-  i 
tions  and  other  public  property,  which  w^ere  in  the  1 
said  castles  and  forts  when  captured,  and  which  shall 
remain  there  at  the  time  when  this  treaty  shall  be 
duly  ratified  by  the  government  of  the  Mexican  re- 
public. To  this  end,  immediately  upon  the  signature 
of  this  treaty,  orders  shall  be  dispatched  to  the  Amer- 
ican officers  commanding  such  castles  and  forts,  se- 
curing against  the  removal  or  destruction  of  any  such 
artillery,  arms,  apparatus  of  war,  munitions,  or  other 
public  property.  The  city  of  Mexico,  within  the  in- 
ner line  of  intrenchments  surrounding  the  said  city, 
is  comprehended  in  the  above  stipulations  as  regards  | 
the  restoration  of  artillery,  apparatus  of  war,  etc. 

The  final  evacuation  of  the  territory  of  the  Mexi-  | 
can  republic  by  the  forces  of  the  United  States,  shall 
be  completed  in  three  months  from  the  said  exchange 
of  ratifications,  or  sooner,  if  possible;  the  Mexican 
government  hereby  engaging,  as  in  the  foregoing 
article,  to  use  all  means  in  its  power  for  facilitating 
such  evacuation,  and  rendering  it  convenient  to  the 
troops,  and  for  promoting  a  good  understanding  be- 
tween them  and  the  inhabitants. 

If,  however,  tlie  ratification  of  this  treaty  bv  both 
parties  should   not  take  place  in  time  to  allow  the 
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embarkation  of  the  troops  of  the  United  States  to  be 
completed  before  the  commencement  of  the  sickly 
season,  at  the  Mexican  ports  on  the  Gulf  of  Mexico, 
in  such  case  a  friendly  arrangement  shall  be  entered 
into  between  the  general-in-chief  of  the  said  troops 
and  the  Mexican  government,  whereby  healthy  and 
otherwise  suitable  places,  at  a  distance  from  the 
ports  not  exceeding  thirty  leagues,  shall  be  desig- 
nated for  the  residence  of  such  troops  as  may  not  yet 
have  embarked,  until  the  return  of  the  healthy  sea- 
son. And  the  space  of  time  here  referred  to  as  com- 
prehending the  sickly  season  shall  be  understood  to 
extend  from  the  first  day  of  May  to  the  first  day  of 
November. 

All  prisoners  of  war  taken  on  either  side,  on  land 
or  on  sea,  shall  be  restored  as  soon  as  practicable 
after  the  exchange  of  ratifications  of  this  treaty.  It  is 
also  agreed  that  if  any  Mexicans  should  now  be  held 
as  captives  by  any  savage  tribe  within  the  limits  of 
the  United  states,  as  about  to  be  established  by  the 
following  article,  the  government  of  the  said  United 
States  will  exact  the  release  of  such  captives,  and 
cause  them  to  be  restored  to  their  country. 

ARTICLE  V. 

BOUNDARY   LINE. 

« 

The  boundary  line  between  the  two  republics  shall 
commence  in  the  Gulf  of  Mexico,  three  leagues  from 
land,  opposite  the  mouth  of  the  Rio  Grande,  other- 
wise called  Rio  Bravo  del  Norte,  or  opposite  the 
mouth  of  its  deepest  branch,  if  it  should  have  more 
than  one  branch  emptying  directly  into  the  sea; 
from  thence  up  the  middle  of  that  river,  following 
the  deepest  channel,  where  it  has  more  than  one,  to 
the  point  where  it  strikes  the  southern  boundary  of 
New  Mexico;  thence,  westwardly,  along  the  whole 
southern  boundary  of  New  Mexico,  (which  runs 
north  of  the  town  called  Paso) to  its  western  termina- 
tion ;  thence  northward,  along  the  western  line  of 
New  Mexico,  until  it  intersects  the  first  branch  of  the 
river  Gila  (or,  if  it  should  not  intersect  any  branch 
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of  that  river,  then  to  the  point  on  the  said  line  near- 
est to  such  branch,  and  thence  in  a  direct  line  to  the 
same) ;  thence  down  the  middle  of  the  said  branch 
and  of  the  said  river,  until  it  empties  into  the  Rio 
Colorado ;  thence  across  the  Rio  Colorado,  following 
the  division  line  between  Upper  and  Lower  Califor* 
nia,  to  the  Pacific  ocean. 

The  southern  and  western  limits  of  New  Mexico, 
mentioned  in  this  article,  are  those  laid  down  in  the 
map  entitled  **Map  of  the  United  Mexican  States,  as 
organized  and  defined  by  various  acts  of  the  congress 
of  said  republic,  and  constructed  according  to  the 
best  authorities.  Revised  edition.  Published  at 
New  York,  in  1847,  by  J.  Disturnell.''  Of  which 
map  a  copy  is  added  to  this  treaty,  bearing  the  sig- 
natures and  seals  of  the  undersigned  plenipotentiar- 
ies. And,  in  order  to  preclude  all  difficulty  in  trac- 
ing upon  the  ground  the  limit  separating  Upper  from 
Lower  California,  it.  is  agreed  that  the  said  limit 
shall  consist  of  a  straight  line  drawn  from  the  mid- 
dle of  the  Rio  Gila,  where  it  unites  with  the  Color- 
ado, to  a  point  on  the  coast  of  the  Pacific  ocean  dis- 
tant one  marine  league  due  south  of  the  southern- 
most point  of  the  port  of  San  Diego,  according  to  the 
Elan  of  said  port  made  in  the  year  one  thousand  seven 
undred  and  eighty-two,  by  Don  Juan  Pantoja,  sec- 
ond sailing  master  of  the  Spanish  fleet,  and  published 
at  Madrid  in  the  year  one  thousand  eight  hundred 
and  two,  in  the  atlas  to  the  voyage  of  the  schooners 
Sutil  and  Mexicana,  ot  which  plan  a  copy  is  here- 
unto added,  signed  and  sealed  by  the  respective  plen- 
ipotentiaries. 

In  order  to  designate  the  boundary  line  with  due 
precision,  upon  authoritive  maps,  and  to  establish 
upon  the  ground  landmarks  which  shall  show  the 
limits  of  both  republics,  as  described  in  the  present 
article,  the  two  governments  shall  each  appoint  a 
commissioner  and  a  surveyor,  who,  before  the  expir- 
ation of  one  year  from  the  date  of  the  exchange  of 
ratifications  of*  this  treaty,  shall  meet  at  the  port  of 
San  Diego,  and  proceed  to  run  and  mark  the  said 
boundary  in  its  whole  course  to  the  mouth  of  the 
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Rio  Bravo  del  Norte.  They  shall  keep  journals  and 
make  out  plans  of  their  operations;  and  the  result 
agreed  upon  by  them  shall  be  deemed  a  part  of  this 
treaty,  and  shall  have  the  same  force  as  if  it  were 
inserted  therein.  The  two  governments  will  amica- 
bly agree  regarding  what  may  be  necessary  to  these 
persons,  and  also  as  to  their  respective  escorts, 
should  such  be  necessary. 

The  boundary  line  established  by  this  article  shall 
be  religiously  respected  by  each  of  the  two  republics, 
and  no  change  shall  ever  be  made  therein,  except  by 
the  express  and  free  consent  of  both  nations,  law- 
fully given  by  the  general  government  of  each,  in 
conformity  with  its  own  constitution. 

ARTICLE  VI. 

NAVIGATION    OF    GULP    OF    CALIFORNIA     AND     COLORADO 

RIVER. 

The  vessels  and  citizens  of  the  United  States  shall, 
in  all  time,  have  a  free  and  uninterrupted  passage  by 
the  Gulf  of  California,  and  by  the  river  Colorado  be- 
low its  confluence  with  the  Gila,  to  and  from  their 
possessions  situated  north  of  the  boundary  line 
defined  in  the  preceding  article;  it  being  understood 
that  this  passage  is  to  be  by  navigating  the  Gulf  of 
California  and  the  river  Colorado,  and  not  by  land, 
without  the  express  consent  of  the  Mexican  govern- 
ment. 

If,  by  the  examinations  which  may  be  made,  it 
should  be  ascertained  to  be  practicable  and  advan- 
tageous to  construct  a  road,  canal,  or  railway,  which 
should  in  whole  or  part  run  upon  the  river  Gila,  or 
upon  its  right  or  its  left  bank,  within  the  space  of 
one  marine  league  from  either  margin  of  the  river, 
the  governments  of  both  republics  will  form  an 
agreement  regarding  its  construction,  in  order  that  it 
may  serve  equally  for  the  use  and  advantage  of  both 
countries. 
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ARTICLE  VII. 

NAVIGATION  OP  GILA  BIVEB   AND  BIO  BBAVO   DEL  NOBTE. 

• 

The  river  Gila,  and  the  part  of  the  Rio  Bravo  del 
Norte  lying  below  the  southern  boundary  of  New 
Mexico,  being  agreeably  to  the  fifth  article,  divided 
in  the  middle  between  the  two  republics,  the  naviga- 
tion of  the  Gila  and  of  the  Bravo  below  said  bound- 
ary shall  be  free  and  common  to  the  vessels  and  cit- 
izens of  both  countries ;  and  neither  shall,  without 
the  consent  of  the  other,  construct  any  work  that 
may  impede  or  interrupt,  in  whole  or  in  part,  the 
exercise  of  this  right ;  not  even  for  the  purpose  of 
favoring  new  methods  of  navigation.  Nor  shall  any 
tax  or  contribution,  under  any  denomination  or  title, 
be  levied  upon  vessels  or  persons  navigating  the  same, 
or  upon  merchandise  or  effects  transported  thereon, 
except  in  the  case  of  landing  upon  one  of  their 
shores.  If,  for  the  purpose  of  making  the  said  rivers 
navigable,  or  for  maintaining  them  in  such  state,  it 
should  be  necessary  or  advantageous  to  establish  any 
tax  or  contribution,  this  shall  not  be  done  without 
the  consent  of  both  governments. 

The  stipulations  contained  in  the  present  article 
shall  not  impair  the  territorial  rights  of  either  repub- 
lic within  its  established  limits. 

ARTICLE  VIII. 

PBIVILBGES     OF     MEXICANS — CITIZENSHIP — PBOPEBTY    OF 

NON-BESIDENT  MEXICANS. 

Mexicans  now  established  in  territories  previously 
belonging  to  Mexico,  and  which  remain  for  the 
future  within  the  limits  of  the  United  States,  as  de- 
fined by  the  present  treaty,  shall  be  free  to  continue 
where  they  now  reside,  or  to  remove  at  any  time  to 
the  Mexican  republic,  retaining  the  property  which 
they  possess  in  the  said  territories,  or  disposing 
thereof,  and  removing  the  proceeds  wherever  they 
please,  without  their  being  subjected,  on  this  ac- 
count, to  any  contribution,  tax  or  charge  whatever. 
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Those  who  shall  prefer  to  remain  in  the  said  terri- 
tories may  either  retain  the  title  and  rights  of 
Mexican  citizens,  or  acquire  those  of  citizens  of 
the  United  States.  But  they  shall  be  under  the  obli- 
gation to  make  their  election  within  one  year  from 
the  date  of  the  exchange  of  ratifications  of  this  treaty  ; 
and  those  who  shall  remain  in  the  said  territories 
after  the  expiration  of  that  year,  without  having  de- 
clared their  intention  to  retain  the  character  of  Mex- 
icans, shall  be  considered  to  have  elected  to  become 
citizens  of  the  United  States. 

In  the  said  territories  property  of  every  kind,  now 
belonging  to  Mexicans  not  established  there,  shall 
be  inviolably  respected.  The  present  owners,  the 
heirs  of  these,  and  all  Mexicans  who  may  hereafter 
acquire  said  property  by  contract,  shall  enjoy,  with 
respect  to  it,  guarantees  equally  ample  as  if  the  same 
belonged  to  citizens  of  the  United  States, 

ARTICLE  IX. 

ADMISSION    OF    MEXICANS    TO    CITIZENSHIP    IN    THE 

UNITED   STATES. 

The  Mexicans  who,  in  the  territories  aforesaid, 
shall  not  preserve  the  character  of  citizens  of  the 
Mexican  republic,  conformably  with  what  is  stipu- 
lated in  the  preceding  article,  shall  be  incorporated 
into  the  Union  of  the  United  States,  and  be  admitted 
at  the  proper  time  (to  be  judged  of  by  the  congress 
of  the  United  States)  to  the  enjoyment  of  all  the 
rights  of  citizens  of  the  United  States  according  to 
the  principles  oi  the  constitution ;  and  in  the  mean- 
time shall  be  maintained  and  protected  in  the  free 
enjoyment  of  their  liberty  and  property,  and  secured 
in  the  free  exercise  of  their  religion  without  restric- 
tion. 

ARTICLE  X. 

[Stricken  out.] 
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ARTICLE  XI. 

INCURSIONS   OF   SAVAGES   INTO   MEXICAN  TEBRITOBT. 

Considering  that  a  great  part  of  the  territories 
which,  by  the  present  treaty,  are  to  be  comprehended 
for  the  future  witliin  the  limits  of  the  United  States, 
is  now  occupied  by  savage  tribes,  who  will  hereafter 
be  under  the  exclusive  control  of  the  government  of 
the  United  States,  and  whose  incursions  within  the 
territory  of  Mexico  would  be  prejudicial  in  the  ex- 
treme, it  is  solemnly  agreed  that  all  such  incursions 
shall  be  forcibly  restrained  by  the  government  of  the 
United  States  whensoever  this  may  be  necessary; 
and  that,  when  they  cannot  be  prevented,  they  shall 
be  punished  by  the  said  government,  and  satisfaction 
for  the  same  shall  be  exacted — all  in  the  same  way, 
and  with  equal  diligence  and  energy,  as  if  the  same 
incursions  were  meditated  or  committed  within  its 
own  territory  against  its  own  citizens. 

It  shall  not  be  lawful,  under  any  pretext  whatever, 
for  any  inhabitant  of  the  United  States  to  purchase 
or  acquire  any  Mexican,  or  any  foreigner  residing  in 
Mexico,  who  may  have  been  captured  by  Indians  in- 
habiting the  territory  of  either  of  the  two  republics, 
nor  to  purchase  or  acquire  horses,  mules,  cattle,  or 
property  of  any  kind,  stolen  within  Mexican  territory 
by  such  Indians. 

And  in  the  event  of  any  person  or  persons,  cap- 
tured within  Mexican  territory  by  Indians,  being 
carried  into  the  territory  of  the  United  States,  the 
government  of  the  latter  engages  and  binds  itself 
in  the  most  solemn  manner  so  soon  as  it  shall  know 
of  such  captives  being  within  its  territory,  and  shall 
be  able  so  to  do,  through  the  faithful  exercise  of  its 
influence  and  power,  to  rescue  them  and  return  them 
to  their  country,  or  deliver  them  to  the  agent  or  rep- 
resentative of  the  Mexican  government.  The  Mexi- 
can authorities  will,  as  far  as  practicable,  give  to  the 
government  of  the  United  States  notice  of  such  cap- 
tures ;  and  its  agent  shall  pay  the  expenses  incurred  m 
the  maintenance  and  transmission  of  the  rescued  cap- 
tives; who,  in  the  mean  time,  shall  be  treated  with 
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the  utmost  hospitality  by  the  American  authorities 
at  the  place  where  they  may  be.  But  if  the  govern- 
ment of  the  United  States,  before  receiving  such 
notice  from  Mexico,  should  obtain  intelligence, 
through  any  other  channel,  of  the  existence  of  Mex- 
ican captives  within  its  territory,  it  will  proceed 
forthwith  to  effect  their  release  and  delivery  to  the 
Mexican  agent  as  above  stipulated. 

For  the  purpose  of  giving  to  these  stipulations  the 
fullest  possible  efficacy,  thereby  affording  the  secur- 
itj^  and  redress  demanded  by  their  true  spirit  and 
intent,  the  government  of  the  United  States  will  now 
and  hereafter  pass,  without  unnecessary  delay,  and 
always  vigilantly  enforce,  such  laws  as  the  nature  of 
the  subject  may  require.  And,  finally,  the  sacred- 
ness  of  this  obligation  shall  never  be  lost  sight  of 
by  the  said  government  when  providing  for  the  re- 
njoval  of  the  Indians  from  any  portion  of  the  said 
territories,  or  for  its  being  settled  by  citizens  of  the 
United  States;  but,  on  the  contrary,  special  care 
shall  then  be  taken  not  to  place  its  Indian  occupants 
under  the  necessity  of  seeking  new  homes,  by  com- 
mitting those  invasions  which  the  United  States  have 
solemnly  obliged  themselves  to  restrain. 

ARTICLE  XII. 

FIFTEEN   MILLION  DOLLARS   TO   BE   PAID   TO   MEXICO. 

In  consideration  of  the  extension  acquired  by  the 
boundaries  of  the  United  States,  a^  defined  in  the 
fifth  article  of  the  present  treaty,  the  government  of 
the  United  States  engages  to  pay  to  that  of  the  Mex- 
ican republic  the  sum  of  fifteen  millions  of  dollars. 

INSTALLMENTS    OF    PAYMENT  —  INTEREST    ON    DEFERRED 

PAYMENTS. 

Immediately  after  this  treaty  shall  have  been  duly 
ratified  by  the  government  of  the  Mexican  republic, 
the  sum  of  three  millions  of  dollars  shall  be  paid  to 
the  said  government  by  that  of  the  United  States,  at 
the  city  of  Mexico,  in  gold  or  silver  coin  of  Mexico. 
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The  remaining  twelve  millions  of  dollars  shall  be 
paid  at  the  same  place,  and  in  the  same  coin,  in  an- 
nual installments  of  three  millions  of  dollars  each, 
together  with  interest  on  the  same  at  the  rate  of  six 
per  centum  per  annum.  This  interest  shall  begin  to 
run  upon  the  whole  sum  of  twelve  millions  from  the 
day  of  the  ratification  of  the  present  treaty  by  the 
Mexican  government,  and  the  first  of  the  install- 
ments shall  be  paid  at  the  expiration  of  one  year 
from  the  same  day.  Together  with  each  annual  in- 
stallment, as  it  falls  due,  the  whole  interest  accruing 
on  such  installment  from  the  beginning  shall  also  be 
paid. 

ARTICLE  ^III. 

ASSUMPTION    BY     UNITED     STATES    OP     CLAIMS    AGAINST 

MEXICO. 

The  United  States  engage,  moreover,  to  assume 
and  pay  to  the  claimants  all  the  amounts  now  due 
them,  and  those  hereafter  to  become  due,  by  reason 
of  the  claims  already  liquidated,  and  decided  against 
the  Mexican  republic,  under  the  conventions  be- 
tween the  two  republics  severally  concluded  on  the 
eleventh  day  of  April,  one  thousand  eight  hundred 
and  thirty-nine,  and  on  the  thirtieth  day  of  January, 
one  thousand  eight  hundred  and  forty-three ;  so  that 
the  Mexican  republic  shall  be  absolutely  exempt  for 
the  future  from  all  expenses  whatever  on  account  of 
the  said  claims. 

ARTICLE  XIV. 

DISCHABGE   OP   CLAIMS    OF   AMERICAN   CITIZENS   AGAINST 

MEXICO. 

The  United  States  do  furthermore  discharge  the 
Mexican  republic  from  all  claims  of  citizens  of  the 
United  States,  not  heretofore  decided  against  the 
Mexican  government,  which  may  have  arisen  pre- 
viously to  the  date  of  the  signature  of  this  treaty ; 
which  discharge  shall  be  final  and  perpetual,  whether 
the  said  claims  be  rejected  or  be  allowed  by  the 
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board  of  commissioners  provided  for  in  the  following 
article,  and  whatever  shall  be  the  total  amount  of 
those  allowed. 

ARTICLE  XV. 

SATISFACTION  OP  CLAIMS. 

The  United  States,  exonerating  Mexico  from  all 
demands  on  account  of  the  claims  of  their  citizens 
mentioned  in  the  preceding  article,  and  considering 
them  entirely  and  forever  canceled,  whatever  their 
amount  may  be,  undertake  to  make  satisfaction  for 
the  same,  to  an  amount  not  exceeding  three  and  one 
quarter  millions  of  dollars.  To  ascertain  the  valid- 
ity and  amount  of  those  claims,  a  board  of  commis- 
Bioners  shall  be  established  by  the  government  of  the 
United  States,  whose  awards  shall  be  final  and  con- 
clusive; provided,  that  in  deciding  upon  the  validity 
of  each  claim,  the  board  shall  be  guided  and  gov- 
erned by  the  principles  and  rules  of  decision  pre- 
scribed by  the  first  and  fifth  articles  of  the  unratified 
convention,  concluded  at  the  city  of  Mexico  on  the 
twentieth  day  of  November,  one  thousand  eight  hun- 
dred and  forty-three ;  and  in  no  case  shall  an  award 
be  made  in  favor  of  any  claim  not  embraced  by  these 
principles  and  rules. 

If,  in  the  opinion  of  the  said  board  of  commission- 
ers, or  of  the  claimants,  any  books,  records,  or  docu- 
ments in  the  possession  or  power  of  the  government 
of  the  Mexican  republic,  shall  be  deemed  necessary 
to  the  just  decision  of  any  claim,  the  commissioners, 
or  the  claimants  through  them,  shall,  within  such 
period  as  congress  may  designate,  make  an  applica- 
tion in  writing  for  the  same,  addressed  to  the  Mexi- 
can minister  for  foreign  affairs,  to  be  transmitted  by 
the  secretary  of  state  of  the  United  States ;  and  the 
Mexican  government  engages,  at  the  earliest  possible 
naoment  after  the  receipt  of  such  demand,  to  cause 
any  of  the  books,  records,  or  documents,  so  specified, 
which  shall  be  in  their  possession  or  power  (or 
authenticated  copies  or  extracts  of  the  same), 
to  be  transmitted    to    the  said  secretary  of    state, 
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who  shall  immediately  deliver  them  over  to  the 
said  board  of  commissioners  J  provided,  that  no 
such  application  shall  be  made  by,  or  at  the  instance 
of,  any  claimant,  until  the  facts  which  it  is  expected 
to  prove  by  such  books,  records,  or  documents  shall 
have  been  stated  under  oath  or  affirmation. 


ARTICLE    XVI. 

FORTIFICATIONS  FOB  SECURITY . 

Each  of  the  contracting  parties  reserves  to  itself 
the  entire  right  to  fortify  whatever  point  within  its 
territory  it  may  judge  proper  so  to  fortify,  for  its 
security. 

ARTICLE  XVII. 

TREATY  OF  AMITY,  COMMERCE,.  AND  NAVIGATION. 

The  treaty  of  amity,  commerce,  and  navigation, 
concluded  at  the  city  of  Mexico  on  the  fifth  day  of 
April,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-one,  between  the  United  States 
of  America  and  the  United  Mexican  States,  except 
the  additional  article,  and  except  so  far  as  the  stipu- 
lations of  the  said  treaty  may  be  incompatible  with 
any  stipulation  contained  in  the  present  treaty,  is 
hereby  revived  for  the  period  of  eight  years  from  the 
day  of  the  exchange  of  ratifications  of  this  treaty, 
with  the  same  force  and  virtue  as  if  incorporated 
therein ;  it  being  understood  that  each  of  the  con- 
tracting parties  reserves  to  itself  the  right,  at  any 
time  after  the  said  period  of  eight  years  shall  have 
expired,  to  terminate  the  same  by  giving  one  year's 
notice  of  such  intention  to  the  other  party. 

ARTICLE    XVIII. 

SUPPLIES  FOR  AMERICAN  TROOPS  PREVIOUS  TO  EVACUATION. 

All  supplies  whatever,  for  troops  of  the  United 
States  in  Mexico,  arriving  at  ports  in  the  occupation 
of    such    troops    previous    to    the    final  evacuation 
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thereof,  although  subsequently  to  the  restoration  of 
the  custom-houses  at  such  ports,  shall  be  entirely 
exempt  from  duties  and  charges  of  any  kind;  the 
government  of  the  United  States  hereby  engaging 
and  pledging  its  faith  to  establish,  and  vigilantly  to 
enforce  all  possible  guards  for  securing  the  revenue 
of  Mexico,  by  preventing  the  importation,  under 
cover  of  this  stipulation,  of  any  articles  other  than 
such,  both  in  kind  and  quantity,  as  shall  really  be 
wanted  for  the  use  and  consumption  of  the  forces  of 
the  United  States  during  the  time  they  may  remain 
in  Mexico.  To  thie  end  it  shall  be  the  dutv  of  all 
officers  and  agents  of  the  United  States  to  denounce 
to  the  Mexican  authorities  at  the  respective  ports 
any  attempts  at  a  fraudulent  abuse  of  this  stipula- 
tion which  they  may  know  of  or  may  have  reason  to 
suspect,  and  to  give  to  such  authorities  all  the  aid  in 
their  power  with  regard  thereto ;  and  every  such  at- 
tempt, when  duly  proved  and  established  by  sen- 
tence of  a  competent  tribunal,  shall  be  punished  by 
the  confiscation  of  the  property  so  attempted  to  be 
fraudulently  introduced. 

ARTICLE  XIX. 

RULES  OP   IMPORTATION   INTO   MEXICAN   PORTS. 

With  respect  to  all  merchandise,  effects  and  prop- 
erty whatsoever,  imported  into  ports  of  Mexico  whilst 
in  the  occupation  of  the  forces  of  the  United  States, 
whether  by  citizens  of  either  republic,  or  by  citizens 
or  subjects  of  any  neutral  nation,  the  following  rules 
shall  be  observed : 

1.  All  such  merchandise,  effects  and  property,  if 
imported  previously  to  the  restoration  of  the  custom 
houses  to  the  Mexican  authorities,  as  stipulated  for  in 
the  third  article  of  this  treaty,  shall  be  exempt  from 
confiscation,  although  the  importation  of  the  same  be 
prohibited  by  the  Mexican  tariff. 

2.  The  same  perfect  exemption  shall  be  enjoyed 
by  all  such  merchandise,  effects  and  property,  im- 
ported subsequently  to  the  restoration  of  the  custom 
Houses,  and  previously  to  the  sixty  days  fixed  in  the 
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following  article  for  the  coming  into  force  of  the  Mex- 
ican tariff  at  such  ports  respectively ;  the  said  mer- 
chandise, effects  and  property  being,  however,  at  the 
time  of  their  importation,  subject  to  the  payment  of 
duties,  as  provided  for  in  the  said  following  article. 

3.  All  merchandise,  effects  and  property  described 
in  the  two  rules  foregoing  shall,  during  their  contin- 
uance at  the  place  of  importation,  and  upon  their 
leaving  such  place  for  the  interior,  be  exempt  from 
all  duty,  tax,  or  impost  of  every  kind,  under  whatso- 
ever title  or  denomination.  Nor  shall  they  be  there 
subjected  to  any  charge  whatsoever  upon  the  sale 

thereof.       i^:^^'^'^.'.::^}--  ^:^>^'r  v ^^^"  -■  ^ 

4.  Ail  merchandise,  effects  and  property  described 
in  the  first  and  second  rules,  which  shall  have  been 
removed  to  any  place  in  the  interior  whilst  such 
place  was  in  the  occupation  of  the  forces  of  the  United 
states,  shall,  during  their  continuance  therein,  be 
exempt  from  all  tax  upon  the  sale  or  consumption 
thereof,  and  from  every  kind  of  impost  or  contribu- 
tion, under  whatsoever  title  or  denomination,  r       yi 

5.  But  if  any  merchandise,  effects,  or  property 
described  in  the  first  and  second  rules,  shall  be  re- 
moved to  any  place  not  occupied  at  the  time  by  the 
forces  of  the  United  States,  they  shall,  upon  their 
introduction  into  such  place,  or  upon  their  sale  or 
consumption  there,  be  subject  to  the  same  duties 
which,  under  the  Mexican  laws,  they  would  be  re- 
quired to  pay  in  such  cases  if  they  had  been  imported 
in  time  of  peace,  through  the  maritime  custom  houses, 
and  had  there  paid  the  duties  conformably  with  the 
Mexican  tariff. 

6.  The  owrers  of  all  merchandise,  effects,  or  prop- 
erty described  in  the  first  and  second  rules,  and  ex- 
isting in  any  port  of  Mexico,  shall  have  the  right  to 
reship  the  same,  exempt  from  all  tax,  impost,  or  con- 
tribution whatever. 

With  respect  to  the  metals,  or  other  property,  ex- 
ported from  any  Mexican  port  whilst  in  the  oc*cupa- 
tion  of  the  forces  of  the  United  States,  and  previously 
to  the  restoration  of  the  custoiflL  house  of  such  port, 
no  person  shall  be  required  by  tlie  Mexican  authori- 
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ties/whether  general  or  state,  to  pay  any  tax,  duty  or 
contribution  upon  any  such  exportation,  or  in  any 
manner  to  account  for  the  same  to  the  said  authori- 
ties. 

ARTICLE  XX. 

CERTAIN  PROPERTY  TO  BE  ADMITTED  TO  ENTRY. 

Through  consideration  for  the  interests  of  com- 
merce generally,  it  is  agreed,  that  if  less  than  sixty 
days  should  elapse  between  the  date  of  the  signature 
of  this  treaty  and  the  restoration  of  the  custom 
houses  conformably  with  the  stipulation  in  the  third 
article,  in  such  case  all  merchandise,  effects  and 
property  whatsoever,  arriving  at  the  Mexican  ports 
after  the  restoration  of  the  said  custom  houses,  and 
previously  to  the  expiration  of  sixty  days  after  the 
day  of  the  signature  of  this  treaty,  shall  be  admitted 
to  entry ;  and  no  other  duties  shall  be  levied  thereon 
than  the  duties  established  by  the  tariff  found  in 
force  at  such  custom  houses  at  the  time  of  the  restor- 
ation of  the  same.  And  to  all  such  merchandise, 
effects  and  property,  the  rules  established  by  the 
preceding  articles  shall  apply. 

ARTICLE  XXI. 

FUTURE   DISAGREEMENT — ARBITRATION. 

If,  unhappily,  any  disagreement  should  hereafter 
arise  between  the  governments  of  the  two  republics, 
whether  with  respect  to  the  interpretation  of  any 
stipulation  in  this  treaty,  or  with  respect  to  any  other 
particular  concerning  the  political  or  commercial  re- 
lations of  the  two  nations,  the  said  governments,  in 
the  name  of  those  nations,  do  promise  to  each  other 
that  they  will  endeavor,  in  the  most  sincere  and  ear- 
nest manner,  to  settle  the  differences  so  arising,  and 
to  preserve  the  state  of  peace  and  friendship  in  which 
the  two  countries  are  now  placing  themselves;  using, 
for  this  end,  mutual  representations  and  pacific  ne- 
gotiations. And  if,  by  these  means,  they  should  not 
be  enabled  to  come  to  an  agreement,  a  resort  shall 
not,  on  this  account,  be  had  to  reprisals,  aggression, 
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or  hostility  of  any  kind,  by  the  one  republic  against 
the  other,  until  the  government  of  that  which  deems 
itself  aggrieved  shall  have  maturely  considered,  in 
the  spirit  of  peace  and  good  neighborship,  whether  it 
would  not  be  better  that  such  difference  should  be 
settled  by  the  arbitration  of  commissioners  appointed 
on  each  side,  or  by  that  of  a  friendly  nation.  And 
should  such  course  be  proposed  by  either  party,  it 
shall  be  acceded  to  by  the  other,  unless  deemed  by  it 
altogether  incompatible  with  the  nature  of  the  differ- 
ence, or  the  circumstances  of  the  case. 

ARTICLE  XXII. 

WAR — PRIVATE   PROPERTY — RESPECT  FOR  CHURCHES,  ETC. 

PRISONERS   OF   WAR. 

If  (which  is  not  to  be  expected,  and  which  Grod  for- 
bid!) war  should  unhappily  break  out  between  the 
two  republics,  they  do  now,  with  a  view  to  such  ca- 
lamity, solemnly  pledge  themselves  to  each  other  and 
to  the  world,  to  observe  the  following  rules,  abso- 
lutely, where  the  nature  of  the  subject  permits,  and 
as- closely  as  possible  in  all  cases  where  such  absolute 
observance  shall  be  impossible: 

1,  The  merchants  of  either  republic  then  residing 
in  the  other  shall  be  allowed  to  remain  twelve  months 
(for  those  dwelling  in  the  interior),  and  six  months 
(for  those  dwelling  at  the  seaports),  to  collect  their 
debts  and  settle  their  affairs;  during  which  periods 
they  shall  enjoy  the  same  protection  and  be  on  the 
same  footing,  in  all  respects,  as  the  citizens  or  sub- 
jects of  the  most  friendly  nations;  and,  at  the  expi- 
ration thereof,  or  at  any  time  before,  they  shall  have 
full  liberty  to  depart,  carrying  off  all  their  effects 
without  molestation  or  hinderance ;  conforming  there- 
in to  the  same  laws  which  the  citizens  or  subjects  of 
the  most  friendly  nations  are  required  to  conform  to. 
Upon  the  entrance  of  the  armies  of  either  nation  into 
the  territories  of  the  other,  women  and  children, 
ecclesiastics,  scholars  of  every  faculty,  cultivators  of 
the  earth,  merchants,  artisans,  manufacturers  and 
fishermen,  unarmed  and  inhabiting  unfortified  towns, 
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villages  or  places,  and  in  general  all  persona  whose 
occupations  are  for  the  common  subsistance  and  ben- 
efit of  mankind,  ^hall  be  allowed  to  continue  their 
respective  employments  unmolested  in  their  persons. 
Nor  shall  their  houses  or  goods  be  burned  or  other- 
wise destroyed,  nor  their  cattle  taken,  nor  their  fields 
wasted  by  the  armed  force  into  whose  power,  by  the 
events  of  war,  they  may  happen  to  fall;  but  if  the 
necessity  arise  to  take  anything  from  them  for  tlie 
use  of  such  armed  force,  the  same  shall  be  paid  for 
at  an  equitable  price.  All  churches,  hospitals, 
schools,  colleges,  libraries,  and  other  establishments 
for  charitable  and  beneficent  purposes,  shall  be  re- 
spected, and  all  persons  connected  with  the  same 
protected  in  the  discharge  of  their  duties  and  the 
pursuit  of  their  vocations. 

2,  In  order  that  the  fate  of  prisoners  of  war  may 
be  alleviated,  all  such  practices  as  those  of  sending 
them  into  distant,  inclement,  or  unwholesome  dis- 
tricts, or  crowding  theni  into  close  or  noxious  places, 
shall  be  studiously  avoided.  They  shall  not  be  con- 
fined in  dungeons,  prison-ships,  or  prisons;  nor  be 
put  in  irons,  or  bound,  or  otherwise  restrained  in  the 
use  of  their  limbs.  The  officers  shall  enjoy  liberty 
on  their  paroles,  within  convenient  districts,  and 
have  comfortable  quarters;  and  the  common  soldiers 
shall  be  disposed  in  cantonments,  open  and  extensive 
enough  for  air  and  exercise,  and  lodged  in  barracks 
as  roomy  and  good  as  are  provided  by  the  party  in 
w^hose  power  they  are,  for  its  own  troops.  But  if  any 
officer  shall  break  his  parole  by  leaving  the  district 
so  assigned  him,  or  any  other  prisoner  shall  escape 
from  the  limits  of  his  cantonment,  after  they  shall 
have  been  designated  to  him,  such  individual,  officer. 
or  other  prisoner  shall  forfeit  so  much  of  the  benefit 
of  this  article  as  provides  for  his  liberty  on  parole  or 
in  cantonment.  An  if  any  officer  so  breaking  his 
parole,  or  any  common  soldier  so  escaping  from  the 
limits  assigned  him,  shall  afterwards  be  found  in 
arms,  previously  to  his  being  regularly  exchanged, 
the  person  so  offending  shall  be  dealt  with  according 
to.the  established  laws  of  war.    The  officers  shall  be 
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daily  furnished  by  the  party  in  whose  power  they  are, 
with  as  many  rations,  and  of  the  same  articles,  as 
are  allowed,  either  in  kind  or  by  commutation,  to 
officers  of  equal  rank  in  its  own  army;  and  all  others 
shall  be  daily  furnished  with  such  ration  as  is  al- 
lowed to  a  common  soldier  in  its  own  service;  the 
value  of  all  which  supplies  shall,  at  the  close  of  the 
war,  or  at  periods  to  be  agreed  upon  between  the 
respective  commanders,  be  paid 'by  the  other  party 
on  a  mutual  adjustment  of  accounts  for  the  subsis- 
tence of  prisoners ;  and  such  accounts  shall  not  be 
mingled  with  or  set  off  against  any  others,  nor  the 
balance  due  on  them  be  withheld,  as  a  compensation 
or  reprisal  for  any  cause  whatever,  real  or  pretended. 
Each  party  shall  be  allowed  to  keep  a  commissary  of 
prisoners,  appointed  by  itself,  with  every  canton- 
ment of  prisoners,  in  possession  of  the  other;  which 
commissary  shall  see  the  prisoners  as  often  as  he 
pleases ;  shall  be  allowed  to  receive,  exempt  from  all 
duties  or  taxes,  and  to  distribute  whatever  comforts 
may  be  sent  to  them  by  their  friends;  and  shall  be 
free  to  transmit  his  reports  in  open  letters  to  the 
party  by  whom  he  is  employed. 

And  it  is  declared  that  neither  the  pretense  that 
war  dissolves  all  treaties,  nor  any  other  whatever, 
shall  be  considered  as  anulling  or  suspending  the 
solemn  covenant  contai.;ed  in  this  article.  On  the 
contrary,  the  state  of  war  is  precisely  that  for  which 
it  is  provided ;  and  during  which  its  stipulations  are 
to  be  as  sacredly  observed  as  the  most  acknowledged 
obligations  under  the  law  of  nature  or  nations. 

*       ARTICLE  XXIII. 

RATIFICATION   OF  TBEATy. 

This  treaty  shall  be  ratified  by  the  president  of  the 
United  States  of  America,  by  and  with  the  advice 
and  consent  of  the  senate  thereof ;  and  by  the  presi- 
dent of  the  Mexican  republic,  with  the  previous  ap- 
probation of  its  general  congress;  and  the  ratifica- 
tions shall  be  exchanged  in  the  city  of  Washington, 
or  at   the  seat  of  government  of   Mexico,   in   four 
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months  from  the  date  of  the  signature  hereof,  or 
sooner  if  practicable. 

In  faith  whereof,  we,  the  respective  plenipotenti- 
aries, have  signed  this  treaty  of  peace,  friendship, 
limits  and  settlement;  and  have  hereunto  affixed 
our  seals  respectively.  Done  in  quintuplicate,  at  the 
city  of  Guadalupe  pidalgo,  on  the  second  day  of 
February,  in  the  year  oi  our  Lord  one  thousand 
eight  hundred  and  forty-eight. 

N.  P.  Trist.  [l.  s.] 

Luis  G.  Ocevas.       [l.  s.l 
Bernardo  Couto.      [l.  s.] 
MiGL.  Atribtan.        [l.  s.] 
And  whereas  the  said   treaty,   as  amended,  has 
been  duly  ratified  on  both  parts,  and  the  respective 
ratifications  of  the  same  were  exchanged  at  Quere- 
taro  on  the  thirtieth  day  of  May   last,  by   Ambrose 
H.    Sevier    and     Nathan     Clifford,    commissioners 
on    the    part  of    the  government    of    the    United 
States,  and  by  Senor  Don  Luis  de  la  Rosa,  minister 
of  relations  of  the  Mexican  republic,  on  the  part  of 
that  government; 

Now,  therefore,  be  it  known,  that  I,  James  K. 
Polk,  president  of  the  United  States  of  America, 
have  caused  the  said  treaty  to  be  made  public  to  the 
end  that  the  same  and  every  clause  and  article 
thereof  may  be  observed  and  fulfilled  with  good  faith 
by  the  United  States  and  the  citizens  thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand 

and  caused  the  seal  of  the  United  States  to  be  affixed. 

Done  at  the  city  of  Washington  this  fourth 

|L.  s.]      day  of  July,  one  thousand  eight  hundred 

and  forty-eight,  and  of  the  Independence  of 

the  United  States  the  seventy-third. 

James  K.  Polk. 
By  the  President : 

James  Buchanan,  Secretary  of  State. 


iiRTlCLES  REFERRED  TO 

IN  THE 

Fifteentli  Article  of  tie  PreceilDg  Treaty. 

FIRST  AND  FIFTH  ARTICLES  OF  THE  UNRAT- 
IFIED    CONVENTION     BETWEEN     THE 
UNITED    STATES    AND    THE    MEXI- 
CAN  REPUBLIC,  OF  THE  TWEN- 
TIETH OF  NOVEMBER,  1843. 


ARTICLE  I. 

COMMISSIONERS   OF  CLAIMS. 

All  claims  of  citizens  of  the  Mexican  republic 
against  the  government  of  the  United  States,  which 
shall  be  presented  in  the  manner  and  time  hereinaf- 
ter expressed,  and  all  claims  of  citizens  of  the  United 
States  against  the  government  of  the  Mexican  repub- 
lic, which  for  whatever  cause  were  not  submitted  to 
nor  considered  nor  finally  decided  by  the  commis- 
sion nor  by  the  arbiter  appointed  by  the  convention 
of  eighteen  hundred  and  thirty-nine,  and  which 
shall  be  presented  in  the  manner  and  time  herein- 
after specified,  shall  be  referred  to  four  commission- 
ers, who  shall  form  a  board,  and  shall  be  appointed 
in  the  following  manner,  that  is  to  say:  Two  com- 
missioners shall  be  appointed  by  the  president  of  the 
Mexican  republic,  and  the  other  two  by  the  president 
of  the  United  States,  with  the  approbation  and  con- 
sent of  the  senate.  The  said  commissioners  thus 
appointed  shall,  in  the  presence  of  each  other,  take 
an  oath  to  examine  and  decide  impartially  the  claims 
submitted  to  them,  and  which  may  lawfully  be  con- 
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eidered,  according  to  the  proofs  which  shall  be  pre- 
s.mted,  the  principles  of  right  and  justice,  the  law 
of  nations  and  the  treaties  between  the  two  repub- 
lics. 

ARTICLE  V. 

UMPIRE. 

All  claims  of  citizens  of  the  United  States  against 
the  government  of  the  Mexican  republic,  which  were 
considered  by  the  commissioners  and  referred  to  the 
umpire  appointed  under  the  convention  of  the  elev- 
enth of  April,  eighteen  hundred  and  thirty-nine, 
and  which  were  decided  by  him,  shall  be  referred  to 
and  decided  by  the  umpire  to  be  appointed,  as  pro- 
vided by  this  convention,  on  the  points  submitted  to 
the  umpire  under  the  late  convention,  and  his  de- 
cision shall  be  final  and  conclusive.  It  is  also  agreed 
that  if  the  respective  commissioners  shall  deem  it 
expedient  they  may  submit  to  the  said  arbiter  new 
arguments  upon  the  said  claims. 
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PROCLAMATION  OF  THE  GOYERNOB, 

Recommending  the  formation  of  a  State 
Constitution,  or  a  plan  of  a  Ter- 
ritorial Government. 


Congress  having  failed  at  its  recent  session  to  pro- 
vide a  new  government  for  this  countrj'  to  replace 
that  which  existed  on  the  annexation  of  California  to 
the  United  States,  the  undersigned  would  call  atten- 
tion to  the  means  which  he  deems  best  calculated  to 
avoid  the  embarrassments  of  our  present  position. 

The  undersigned,  in  accordance  with  instructions 
from  the  secretary  of  war,  has  assumed  the  adminis- 
tration of  civil  affairs  in  California,  not  as  a  military 
governor,  but  as  the  executive  of  the  existing  civil 
government.  In  the  absence  of  a  properly  appointed 
civil  governor,  the  commanding  officer  of  the  depart- 
ment is,  by  the  laws  of  California,  ex  officio  civil  gov- 
ernor of  the  country,  and  the  instructions  from  Wash- 
ington were  based  on  the  provisions  of  these  laws. 
This  subject  has  been  misrepresented,  or  at  least 
misconceived,  and  currency  given  to  the  impression 
that  the  government  of  the  country  is  still  military. 
Such  is  not  the  fact.  The  military  government  ended 
with  the  war,  and  what  remains  is  the  civil  govern- 
ment recognized  in  the  existing  laws  of  California. 
Although  the  command  of  the  troops  in  this  depart- 
ment and  the  administration  of  civil  affairs  in  Cali- 
fornia, are,  by  the  existing  laws  of  the  country  and 
the  instructions  of  the  president  of  the  United  States, 
temporarily  lodged  in  the  hands  of  the  same  individ- 
ual, they  are  separate  and  distinct.  No  military  offi- 
cer other  than  the  commanding  general  of  the  depart- 
ment, exercises  any  civil  authority  by  virtue  of  his 
military  commission,  and  the  powers  of  the  com- 
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manding  general  as  ex  officio  governor  are  only  such 
as  are  defined  and  recognized  in  the  existing  laws. 
The  instructions  of  the  secretary  of  war  make  it  the 
duty  of  all  military  officers  to  recognize  the  existing 
civil  government,  and  to  aid  its  officers  with  the  mil- 
itary force  under  their  control.  Beyond  this,  any 
interference  is  not  only  uncalle<i  for  but  strictly  for- 
bidden. 

The  laws  of  California,  not  inconsistent  with  the 
laws,  constitution  and  treaties  of  the  United  States. 
are  still  in  force,  and  must  continue  in  force  till 
changed  by  competent  authority.  Whatever  may  be 
thought  of  the  right  of  the  people  to  temporarily  re- 
place the  officers  of  the  existing  government  by  oth- 
ers appointed  by  a  provisional  territorial  legislature, 
there  can  be  no  question  that  the  existing  laws  of  the 
<x)untry  must  continue  in  force  till  replaced  by  others 
made  and  enacted  by  competent  power.  That  power, 
by  the  treaty  of  peace,  as  well  as  from  the  nature  of 
the  case,  is  vested  in  congress.  The  situation  of  Cal- 
ifornia in  this  respect  is  very  different  from  that  of 
Oregon.  The  latter  was  without  laws,  while  the  for- 
mer has  a  system  of  laws,  which,  though  somewhat 
defective,  and  requiring  many  changes  and  amend- 
ments, must  continue  in  force  till  repealed  by  com- 
petent legislative  power.  The  situation  of  California 
is  almost  identical  with  that  of  Louisiana,  and  the 
decisions  of  the  Supreme  Court  in  recognizing  the 
validity  of  the  laws  which  existed  in  that  country 
previous  to  its  annexation  to  the  United  States,  were 
not  inconsistent  with  the  constitution  and  laws  of 
the  United  States,  or  repealed  by  legitimate  legisla- 
tive enactments,  furnish  us  a  clear  and  safe  guide  in 
our  present  situation.  It  is  important  that  citizens 
should  understand  this  fact,  so  as  not  to  endanger 
their  property  and  involve  themselves  in  useless  and 
expensive  litigation,  bj'  giving  countenance  to  persons 
claiming  authority  which  is  not  given  them  by  law, 
and  by  putting  faith  in  laws  which  can  never  be 
recognized  by  legitimate  courts. 

As  congress  has  failed  to  organize  a  new  territorial 
government,  it  becomes  our  imperative  duty  to  take 
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some  active  measures  to  provide  for  the  existing 
wants  of  the  country.  This,  it  is  thought,  may  be 
best  accomplished  by  putting  in  full  vigor  the  admin- 
istration of  the  laws  as  they  now  exist,  and  complet- 
ing the  organization  of  the  civil  government  by  the 
election  and  appointment  of  all  officers  recognized  by 
law,  while  at  the  same  time  a  convention,  in  which 
all  parts  of  the  territory  are  represented,  shall  meet 
and  frame  a  state  constitution  or  a  territorial  organi- 
zation, to  be  submitted  to  the  people  for  their  ratifi- 
cation, and  then  proposed  to  congress  for  its  approval. 
Considerable  time  will  necessarily  elapse  before  any 
new  government  can  be  legitimately  organized  and 
put  in  operation ;  in  the  interim,  the  existing  gov- 
ernment, if  its  organization  be  completed,  will  be 
found  sufficient  for  all  our  temporary  wants. 

A  brief  summary  of  the  organization  of  the  present 
government  may  not  be  uninteresting.  It  consists 
1st,  of  a  governor,  appointed  by  the  supreme  govern- 
ment ;  in  default  of  such  appointment  the  office  is 
temporarily  vested  in  the  commanding  military  offi- 
cer of  the  department.  The  powers  and  duties  of  the 
governor  are  of  a  limited  character,  but  fully  defined 
and  pointed  out  by  the  laws.  2d.  A  secretary,  whose 
duties  and  powers  are  also  properly  defined.  3d.  A 
territorial  or  departmental  legislature,  with  limited 
powers  to  pass  laws  of  a  local  character.  4th.  A  Su- 
perior Court  ( Tribunal  Superior)  of  the  territory,  con- 
sisting of  four  judges  and  a  fiscal.  5th.  A  prefect 
and  sub-prefects  for  each  district,  who  are  charged 
with  the  preservation  of  public  order  and  the  execu- 
tion of  the  laws;  their  duties  correspond,  in  a  great 
measure,  with  those  of  district  marshals  and  sheriffs. 
6th.  A  judge  of  first  instance  for  each  district.  This 
office  is,  by  a  custom  not  inconsistent  with  the  laws, 
vested  in  the  1st  alcalde  of  the  district.  7th.  Alcaldes 
who  have  concurrent  jurisdiction  among  themselves 
in  the  same  district,  but  are  subordinate  to  the  higher 
judicial  tribunals.  8th.  Local  justices  of  the  peace. 
9.  Ayuntamientos  or  town  councils.  The  powers  and 
functions  ot  all  these  officers  are  fullv  defined  in  the 
laws  of  this  country,  and  are  almost  identical  with 
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those  of  the  correspondiDg  officers  in  the  Atlantic  and 
western  states. 

In  order  to  complete  this  organization  with  4110 
least  possible  delay,  the  undersigned,  in  virtue  of 
power  in  him  vested,  does  hereby  appoint  the  first  of 
August  next  as  the  day  for  holding  a  special  election 
for  delegates  to  a  general  convention,  and  for  filling 
the  offices  of  judges  of  the  Superior  Court,  prefects 
and  sub- prefects,  and  all  vacancies  in  the  offices  of  1st 
alcalde  (or  judge  of  first  instance)  alcaldes,  justices  of 
the  peace,  and  town  councils.  The  judges  of  the  Su- 
perior Court  and  District  Prefects  are  by  law  executive 
appointments,  but  being  desirous  that  the  wishes  of 
the  people  should  be  fully  consulted,  the  governor 
will  appoint  such  persons  as  may  receive  the  plural- 
ity of  votes  in  their  respective  districts,  provided  they 
are  competent  and  eligible  to  the  office.  Each  dis- 
trict will  therefore  elect  a  prefect  and  two  sub-pre- 
-  fects,  and  fill  the  vacancies  in  the  offices  of  1st  alcalde 
(or  judge  of  first  instance)  and  of  alcaldes.  One  judge 
of  tlie  Superior  Court  will  be  elected  in  the  districts  of 
San  Diego,  Los  Angeles  and  Santa  Barbara ;  one  in 
the  districts  of  San  Luis  Obispo  and  Monterey;  one 
in  the  districts  of  San  Jose  and  San  Francisco ;  and 
one  in  the  districts  of  Sonoma,  Sacramento  and  San 
Joaquin.  The  salaries  of  the  judges  of  the  Superior 
Court,  the  prefects  and  judges  of  first  instance,  are 
regulated  by  the  governor,  but  cannot  exceed,  for  the 
first,  $4000  per  annum,  for  the  second  $2500,  and  for 
the  third,  $1500.  These  salaries  will  be  paid  out  of 
the  civil  fund  which  has  been  formed  from  the  pro- 
ceeds of  the  customs,  provided  no  instructions  tothe 
contrary  are  received  from  Washington.  The  law 
requires  that  the  judges  of  the  Superior  Court  meet 
within  three  months  after  its  organization,  and  form 
a  tariff  of  fees  for  the  different  territorial  courts  and 
legal  officers,  including  all  alcaldes,  justices  of  the 
peace,  sheriffs,  constables,  &c. 

All  local  alcaldes,  justices  of  the  peace,  and  mem- 
bers of  town  councils  elected  at  the  special  election, 
will  continue  in  office  till  the  1st  January,  1850, 
when  their  places  will  be  supplied   by  the  persons 
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who  may  be  elected  at  the  regular  annual  election 
which  takes  place  in  November,  at  which  time  the 
election  of  members  to  the  territorial  assembly  will 
also  be  held. 

The  general  convention  for  forming  a  state  consti- 
tution or  a  plan  for  territorial  government,  will  con- 
sist of  37  delegates,  who  will  meet  in  Monterey  on 
the  first  day  of  September  next;  These  delegates  will 
be  chosen  as  follows : 

The  district  of  San  Diego  will  elect  two  delegates, 
of  Los  Angeles  four,  of  Santa  Barbara  two,  of  San 
Luis  Obispo  two,  of  Monterey  five,  of  San  Jose  five, 
of  San  Francisco  five,  of  Sonoma  four,  of  Sacramento 
four,  of  San  Joaquin  four.  Should  any  district  think 
itself  entitled  to  a  greater  number  o/  delegates  than 
the  above  named,  it  may  elect  supernumeraries,  who, 
on  the  organization  of  the  convention,  will  be  admit- 
ted or  not  at  the  pleasure  of  that  body. 

The  places  for  holding  the  election  will  be  as  fol- 
lows :  San  Diego,  San  Juan  Capistrano,  Los  Angeles, 
San  Fernando,  San  Buenaventura,  Santa  Barbara, 
Nepoma,  San  Luis  Obispo,  Monterey,  San  Juan  Bap- 
tiste,  Santa  Cruz,  San  Jose  de  Guadalupe,  San  Fran- 
cisco, San  Rafael,  Bodega,  Sonoma,  Benicia.  (The 
places  for  holding  election  in  the  Sacramento  and  San 
Joaquin  districts  will  be  hereafter  designated.)  The 
local  alcaldes  and  members  of  the  ayuntamientos  or 
town  councils,  will  act  as  judges  and  inspectors  of 
elections.  In  case  there  should  be  less  than  three 
such  judges  and  inspectors  present  at  each  of  the 
places  designated  on  the  day  of  election,  the  people 
will  appoint  some  competent  persons  to  fill  the  vacan- 
cies. The  polls  will  be  open  from  10  oclock  a.  m.  to 
4  p.  M.,  or  until  sunset,  if  the  judges  deem  it  neces- 
sary. 

Every  free  male  citizen  of  the  United  States  and  of 
Upper  California,  21  years  of  age,  and  actually  resi- 
dent in  the  district  where  the  vote  is  offered,  will  be 
entitled  to  the  right  of  suffrage.  All  citizens  of  Lower 
California  who  have  been  forced  to  come  to  this  ter- 
ritory on  account  of  havipg  rendered  assistance  to  the 
American  troops  during  the  recent  war  with  Mexico, 
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should  also  be  allowed  to  vote  in  the  district  where 
they  actually  reside. 

Great  care  should  be  taken  by  the  inspectors  that 
votes  are  received  only  from  bona  fide  citizens  actu- 
ally resident  in  the  country.  These  judges  and  in- 
spectors, previous  to  entering  upon  the  duties  of  their 
office,  should  take  an  oath  faithfully  and  truly  to 
perform  these  duties.  The  returns  should  state  dis- 
tinctly the  number  of  votes  received  for  each  candi- 
date, be  signed  by  the  inspectors,  sealed,  and  imme- 
diately transmitted  to  the  secretary  of  state  for  file  in 
his  office. 

The  following  are  the  limits  of  the  several  districts : 

1st.  The  district  of  San  Diego  is  bounded  on  the 
south  by  Lower  California,  on  the  west  by  the  sea, 
on  the  north  by  the  parallel  of  latitude  including  the 
mission  San  Ju^n  Capistrano,  and  on  the  east  by  the 
Colorado  river. 

2d.  The  district  of  Los  Angeles  is  bounded  on  the 
south  by  the  district  of  San  Diego,  on  the  west  by  the 
sea,  on  the  north  by  the  Santa  Clara  river,  and  a 
parallel  of  latitude  running  from  the  head  waters  of 
that  river  to  the  Colorado. 

3d.  The  district  of  Santa  Barbara  is  bounded  on 
the  south  by  the  district  of  Los  Angeles,  on  the  west 
by  the  sea,  on  the  north  by  the  Santa  Inez  river,  and 
a  parallel  of  latitude  existing  from  the  head  waters 
of  that  river  to  the  summit  of  the  coast  range  of 
mountains. 

4th.  The  district  of  San  Luis  Obispo  is  bounded 
on  the  south  by  the  district  of  Santa  Barbara,  on  the 
west  by  the  sea,  on  the  north  by  a  parallel  of  latitude 
including  San  Miguel,  and  on  the  east  by  the  coast 
range  of  mountains. 

5th.  The  district  of  Monterey  is  bounded  on  the 
south  by  the  district  of  San  Luis,  and  on  the  north 
and  east  by  a  line  running  east  from  New  Year's 
point  to  the  summit  of  the  Santa  Clara  range  of 
mountains,  thence  along  the  suioamit  of  that  range 
to  the  Arroya  de  los  Leagas,  and  a  parallel  of  lati- 
tude extending  to  the  summit  of  the  coast  range, 
and  along  that  range  to  the  district  of  San  Luis. 
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6th.  The  district  of  San  Jose  is  hounded  on  tfie 
north  by  the  straits  of  Oarquenas,  the  bay  of  San 
Francisco,  the  Arroya  of  San  Francisquito,  and  a 
parallel  of  latitude  to  the  summit  of  Santa  Clara 
mountains,  on  the  west  and  south  by  the  Santa  Clara 
mountains  and  the  district  of  Monterey,  and  on  the 
east  by  the  coast  range. 

7th.  The  district  of  San  Francisco  is  bounded  on 
the  west  by  the  sea,  on  the  south  by  the  districts  of 
San  Jose  and  Monterey,  and  on  the  east  and  north 
by  the  bay  of  San  Francisco,  including  the  islands  in 
that  bay. 

8th.  The  district  of  Sonoma  includes  all  the  coun- 
try bounded  by  the  sea,  the  bays  of  San  Francisco 
arid  Suisun,  the  Sacramento  river  and  Oregon. 

9th.  The  district  of  Sacrament^  is  bounded  on 
the  north  and  west  by  the  Sacramento  river,  on  the 
east  by  the  Sierra  Nevada,  and  on  the  south  by  the 
Oosumnes  river. 

10th.  The  district  oi  San  Joaquin  includes  all  the 
country  south  of  the  Sacramento  district,  and  lying 
between  the  coast  range  and  the  Sierra  Nevada. 

The  method  here  indicated  to  attain  what  is  de- 
sired by  all,  viz.,  a  more  perfect  political  organization, 
is  deemed  the  most  direct  and  safe  that  can  be 
adopted,  and  one  fully  authorized  by  law.  It  is  the 
course  advised  by  the  president,  and  by  the  secre- 
taries of  state  and  of  war  of  the  United  States,  and 
is  calculated  to  avoid  the  innumerable  evils  which 
must  necessarily  result  from  any  attempt  at  illegal 
local  legislation.  It  is  therefore  hoped  that  it  will 
meet  the  approbation  of  the  people  of  California,  and 
that  all  good  citizens  will  unite  in  carrying  it  into 
execution. 

Given  at  Monterey,  California,  this  third  day  of 
June,  A.  D.  1849. 

B.  RILEY, 
Brevet  Brig.   Gen,    U,   S.  A.  and  Oovemor  of   Cal- 
ifornia. 
Official — H.  W.  Halleck, 

Brevet  Capt,  and  Secretary  6f  State, 


ACT  OP   ADMISSION. 

AN  ACT 

FOB   THE    ADMISSION   OF  THE  STATE  OF  CALIFORNIA    INTO 

THE  UNION, 

Whereas,  the  people  of  California  having  pre- 
sented a  constitution,  and  asked  admission  into  the 
Union,  which  constitution  was  submitted  to  congress 
by  the  president  of  the  United  States,  by  message, 
dated  February  thirteenth,  eighteen  hundred  and 
fifty,  and  which,  on  due  examination,  is  found  to  be 
republican  in  its  form  of  government : 

Be  it  enacted  by  the  senate  and  house  of  representa- 
tives of  the  United  States  of  America^  in  congress  as- 
sembledf  That  the  state  of  California  shall  be  one, 
and  is  hereby  declared  to  be  one,  of  the  United 
States  of  America,  and  admitted  into  the  union  on 
an  equal  footing  with  the  original  states,  in  all  res- 
pects whatever. 

Section  2.  And  be  it  further  enacted^  That,  until 
the  representatives  in  congress  shall  be  apportioned, 
according  to  an  actual  enumeration  of  the  inhab- 
itants of  the  United  States,  the  state  of  California 
shall  be  entitled  to  two  representatives  in  congress. 

Section  3.  And  be  it  further  enacted,  That  the  said 
state  of  California  is  admitted  into  the  Union  upon 
the  express  condition  that  the  people  of  said  state, 
through  their  legislature  or  otherwise,  shall  never 
interfere  with  the  primary  disposal  of  the  public 
lands  within  its  limits,  and  shall  pass  no  law  and  do 
no  act  whereby  the  title  of  the  United  States  to,  and 
right  to  dispose  of,  the  same  shall  be  impaired  or 
questioned ;  and  that  they  shall  never  Jay  any  tax, 
or  assessment  of  any  description  whatsoever,  upon 
the  public  domain  of  the  United  States,  and  in  no 
case  shall  non-resident  proprietors,  who  are  citizens 
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of  the  United  States,  be  taxed  higher  than  reeidents; 
and  that  all  the  navigable  waters  within  the  said 
state  shall  be  common  highways,  and  forever  free, 
as  well  to  the  inhabitants  of  said  state  as  to  the  citi- 
zens of  the  United  States,  without  any  tax,  impost  or 
duty  therefor ;  provided,  that  nothing  herein  con- 
tained shall  be  construed  as  recognizing  or  rejecting 
the  propositions  tendered  by  the  people  of  California 
as  articles  of  compact  in  the  ordinance  adopted  by 
the  convention  which  formed  the  constitution  of  that 
state. — Approved  September  9,  I860. 


Meilers  of  ConstlMioiI  CopeotioB  of  18d9 


J.  D.  Roppe .'. San  Jose 

Joseph  Aram San  Jose 

Elam  Brown .- San  Jose 

Jacob  R.  Snyder Sacramento 

Winfield  S.  Sherwood...*. Sacramento 

H.  W.  Holleck > Monterey 

L.  W.  Hastings Sacramento 

J.  A.  Sutter * Sacramento 

John  McDougal Sacramento 

E.  O.  Crosby Sacramento 

M.  M.  McCarver Sacramento 

Julian  Hanks San  Jose 

Kimball  H.  Dimmick San  Jose 

Thomas  O.  Larkin Monterey 

Lewis  Dent Monterey 

Rodman  M.  Price San  Francisco 

Ch .  T.  Bolts Monterey 

M.  G.  Vallejo .Sonoma 

Manl.  Domin^uez Angeles 

AiitoDio  M.  Pico Pueblo  de  San  Jose 

Jacinto  Rodriguez Monterey 

Henry  A.  Tefft San  Luis  Obispo 

Pedro  Sansevaine San  Jose 

Hugo  Reid Angeles 

Stephen  C.  Foster Angeles 

J.  McH.  Holllngsworth San  Joaquin 

Joseph  Hobson San  Francisco 

Pacificue  Ord Monterey 

O.  M.  Wozencraft San  Joaquin 

J.  P    Walker Sonoma 

W.  E.  Shannon Sacramento 

Abel  Stearns A ngeles 

Thomas  L.  Vermeule San  Joaquin 

Benj.  8.  Lippincott — San  Joaquin 

Myron  Norton San  Francisco 

W.  M.  Steuart San  Francisco 

B.  F,  Moore San  Joaquin 

A .  J.  Ellis San  Francisco 

Edw.  Gilbert San  Francisco 

J.  M.  Jones San  Joaquin 

W.  M.  Gwin San  Francisco 

Jose  Anto.  Carillo Angeles 

Francis  J.  Lippitt San  Francisso 

Henry  Hill San  Diego 

Miguel  de  Pedrorena San  Diego 

R-  Semple Sonoma 

P.  N.  de  la  Guerra Santa  Barbara 

J.  M.  Oovarrubias San  Luis  Obispo 
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Andrews,  A,  R Trinity  and  ShasU 

Ayers,  James  J Foutth  Congressional  District 

Barbour,  Clitns San  Francisco 

Barnes,  Wm.  H.  L First  Congressional  District 

Barry,  Edward ..Nevada  and  Sierra 

Barton,  Jas.  N Mendocino,  Uumboldt  and  Del  Norte 

Beersteoher,  Chas.  J San  Francisco 

Belcher,  Isaac  S Third  Congressional  District 

Bell,  Peter San  Francisco 

Berry,  J Siskiyou  and  Modoc 

Bigss,  Marion Third  Congressional  District 

Blacltmer,  Eli  T Sau  Diego 

Boggs,  H.  C Napa,  l^al^e  and  Sonoma 

Boucher,  Josiab Butte 

Brown,  Joseph  C Tulare 

Burt,  Samuel  B Placer 

Campbell,  A.  Jr Alameda 

Caples,  James Sacraraento 

Casserly,  Eugene first  Congressional  District 

Chapman,  Augustus  U Plumas,  Lassen  and  Butte 

Charles,  J .  M Sonoma 

Condon,  John  D San  Francisco 

Cowden,  D.  H Yuba 

C  ross,  C.  W .Nevada 

Crouch,  Robert Napa 

Davis,  Hamlet Nevada 

Dean,  J  E El  Dorado  and  Alpine 

Dowliug,  Patrick  T San  Francisco 

Doyle,  Luke San  Francisco 

Dudley,  James  M Solano 

Dudley, VV.  L San  Joaquin  and  Amador 

Duulap,  Presley Sacramento 

Eagon,  John  A Amador 

Edgerton,  Henry Sacramento 

Estee,  M orris  M First  Congressional  District 

Estey,  Thomas  H Contra  Costa  and  Maria 

Evey ,  Edward Los  A  ngeles 

Farrell,  Simon  J San  Francisco 

Fawcett,  Eugene Santa  Barbara 

Filoher,  J.  A Placer 

Finney,  Chas.  G Ventura 

Freeman,  Abraham  C  Sacramento 

Freud,  Jacob  R San  Francisco 

Gnrvey,  J.  B Calaveras 

Glasscock,  B.  B Colusa 
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Gorman,  Joseph  C San  Francisco 

Grace,  William  P San  Francisco 

Graves,  William  J Fourth  Congressional  District 

Gregg,  V.  A Kern 

Ha^er,  John  8 first  Congressional  District 

Haight,  H.  H Second  Congressional  District 

Hale,  J  ames  £ Second  Congressional  District 

Ball,  J.  B Second  Congressional  District 

Hardwlck,  G.  M Mariposa  and  Merced 

Harrison,  Thomas. San  Francisco 

Harvey,  Joel  A Solano 

Heisliell,  Tyler  D Stanislaus 

Herold,  Conrad San  Francisco 

Herrington,  Dennis  W Santa  Clara 

Hilborn,  S.  G Solano 

Hitchcock,  John  R.  W San  Joaquin 

Hoge,  Joseph  P First  Congressional  District 

Holmes,  Samuel  A Fresno 

Howard,  Voluey  E Los  Angeles 

Howard,  W.  J Mariposa  and  Merced 

Hueetis,  W.  F Third  Congressional  District 

Hughey ,  Wm.  P San  Francisco 

Hunter,  G.  W El  Dorado  and  Alpine 

Inman,  Daniel Alameda 

Johnson,  G.  A Sonoma 

Jones,  L.  F Mariposa,  Merced  and  Stanislaus 

Joyce,  Peter  J San  Francisco 

Kelley,  John  M , .  Third  Congressional  District 

^enny,  Ber|iard  F San  Francisco 

Kenny,  John  J San  Francisco 

Keyes,  James  H Yuba  and  Sutter 

Kleine,  Charles  R San  Francisco 

Laine,  Thomas  H Santa  Clara 

Lampeon,  R.  M Tuolumne  and  Calaveras 

Larkm,  Henry El  Dorado 

LiBriie  Hugh  M Sacramento 

Lavlgne,  Raymond San  Francisco 

Lewis,  David San  Joaquin 

Lindow,  John  F San  Francisco 

Mansfield,  John Fourth  Congressional  District 

Martin,  Edward Fourth  Congressional  District 

Martin,  J.  W Second  Congressional  District 

McCallum,  John  G Alameda 

McComas,  Rush Santa  Clara 

McConnell,  Thomas Sacramento 

McCoy.  John Nevada 

McFarland,  Thomas  B , Sacramento 

McNutt,  John  F Yuba 

Miller,  John  F First  Congressional  District 

Mills,  Hiram Contra  Costa 

Moffat,  Wm.  8 San  Mateo 

Moreland,  W.  W Sonoma 

Morris,  Thomas San  Francisco 

Morse,  Lucius  D San  Francisco  and  San  Mateo 

Murphy,  James  E Del  Norte 

Nason ,  Edmund San  Benito 
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Kelson,  'Thorwald Sau  Francisco 

Neunaber,  Henry. . * » San  Francisco 

Noel,  Alonzo  E Lake 

O'Donnell,  Charles  C San  Francisco 

Ohlej'er,  George Sntter 

O'Sullivan,  James San  Francisco 

Overton,  A.  P Third  Congressional  District 

Porter,  J.  M .Second  Congressional  District 

Proutv,  Wm.  H Amador 

Pulliam,  Mark  R.  C Butte 

Reddy,  Patrick.... Mono  and  Inyo 

Reedj  Cliarles  F Solano  and  Yolo 

Reynolds,  James  S. .  v San  Francisco 

Rhodes,  Joh n  M Yolo 

RIn*old>  Charles  S » — Ban  Francisco 

Rolfe,  Horace  C San  Diego  and  San  Bernardino 

Schell,  George  VV Fourth  Congressional  District 

Schompi  Justus-.. » ., San  Joaquin 

Shafter,  James  McM .Third  Congressional  District 

Shoemaker,  Rufus Second  Congressional  District 

Bhurtleft,  Benjamin Third  Congressional  District 

Smith,  E.  O Santa  Clara 

Smith,  George  V Fourth  Congressional  District 

Smith,  Henrv  W San  Francisco 

Soule,  Ezra  P Plumas  and  Lasses 

Stedman,  John  C San  Francisco 

Steele,  George San  Lnls  Obispo 

Stevenson,  D.  C Siskiyou,  Modoc,  Trinity  and  Shasta 

Strong,  J.  M Mariposa  and  Merced 

Stuart,  C.  V Sonoma 

Sweasey,  W.  J Humboldt 

Swenson,  Charles San  Francisco 
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INDKX 

— TO— 

CONSTITUION  OF  1879. 


ACCOUNTABILITY  of  mmnlclpal  officers,  184. 

ACCUSED,  rights  of,  24. 

ACQUISITION  of  property,  44. 

ACT  OF  LEGISLATURE  to  embrace  but  one  subject,  65. 

ACT  OF  1850,  perpetuities,  216. 

1851,  Incorporatiug  Sacramento,  42. 
"Water  Lot  Act,"  44. 

1853,  Sacramento  bond  act,  42. 

1854,  Sacramento  bond  act,  42. 

1858,  con Bolidii ting  city  and  county  of  Sacramento,  42. 
incorporating  city  of  Sacramento,  43. 
organizing  Spring  Valley  Water  Works,  205. 
OaKland  city  charter,  225. 
Oakland  city  charter,  amending,  162. 

1863,  incoriM) rating  city  of  Sacramento.  42. 
widening  Mission  street,  35 

1864,  foreclosing  street  assessments  in  Sacramento,  74. 

1865,  Yosemlte  valley  grant,  216. 

1867,  organic  act  of  University,  129. 

1868.  for  protection  of  lands  from  overflow,  32. 
levee  district  in  Sutter  county,  40. 

1870.  fees  in  San  Luis  Obispo  county,  136.  223. 

limiting  street  railways,  23. 
1871-2,  undertaking  in  action  for  slander,  74. 

1872,  board  of  commissioners  of  the  funded  debt  of  Sac- 

ramento, 169,  224. 
incorporating  Sacramento,  219. 
relating  to  street  improvements  in  San  Francisco,  175 

1 873,  cities  of  fifth  and  sixth  classes,  21. 

1874,  Nevada  school  district,  70,  22S. 
public  libraries,  143. 

punishment  for  misconduct  In  office,  224. 
stockholders  in  corporations,  67. 

1875,  relating  to  text  books,  127. 

1876,  authorizing  city  of  Oakland  to  construct  bridge, 

32,39. 
bank  statement  filed  with  county  recorder,  188. 
changing  grade  of  Montgomery  ave.,  169. 
extending  limits  of  Santa  Rosa,  167. 
fee  bill  applicable  to  San  Diego  county,  232. 
local  improvement  by  supervisors,  76. 
medical  examiners,  145 

police  judges  courts'  fines  in  San  Francisco,  171. 

-411— 
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1876,  reclamation  digtrict  No.  118, 167. 

to  regulate  practice  of  medicine,  76, 169, 177. 
widening  Dupont  street,  30,  l(i6. 

1877,  house  o!  correction  in  San  Francisco,  225,  233. 
bank  commissioners  act,  66. 

1878,  authorizing  appointing  of  police  commissioners 

ill  San  Francisco,  233. 
anthoriziug  licensing,  etc.,  of  hawkerF,  etc.,  in  Los 

Angeles,  225. 
creating  bank  commissioners,  76, 165. 
creating  Hastings  College  of  Law,  129. 
extending  time  for  work  on  Montgomery  ave.,  43. 
Hguse  of  Correction,  7.S. 

legalizing?  assessments  in  San  Francisco,  167, 191. 
medical  examiners,  145. 
McCoppin  police  bill,  136. 
Phimas  county  officers,  226. 
regulating  fees,  etc.,  in  Los  Angeles  county,  226. 
regulating  saloon  licenses,  145. 
relative  to  salary  of  superintendent  of  schools  in 

Calaveras  county,  227. 
saloo  «  license  in  San  Francisco,  76. 
San  Francisco  fire  department,  157. 

1880,  to  amend  Political  Code  relating  to  revenue,  68. 
appeals  from  orders  forming  swamp  land,  etc.,  diS' 

tricts,  69. 
baking  bread,  73. 

commissioners  to  manage  Yoeemite  valley,  219. 
county  indebtedness,  69. 
county  government,  54,  67, 133. 
courts  of  justice,  136. 
directing  controller  to  transfer  funds,  59. 
funding  of  county  indebtedness,  70. 
justices  courts  in  cities,  144. 
McClure  charter,  24, 137, 1.38. 
protection  of  lands  from  overflow,  29. 
statements  of  mining  corporations,  189. 
to  define,  etc.,  state  prison,  131. 
to  promote  drainage,  51,  68, 85, 167. 
'•Traylor  Act,"  69,  77. 

1881,  amendment  to  act  to  define,  etc.,  state  prison,  131. 
"Hartson  Act,"  54. 

police  judge's  court  No.  2  in  San  Francisco,  73, 

viticultiiral  commissioners.  53. 
1883,  Boya'  and  Girls'  Aid  Society,  23, 128. 

classifying  municipal  corporations,  144. 

county  government  act,  23,  f)6, 136, 154,  166, 173. 

improvementof  streets,  etc.,  139. 

organization  of  municipal  corporations,  140,  152, 

providing  for  indigent  persons,  65. 

relating  to  university,  129. 

salary  of  supreme  court  reporter,  82. 
1885,  amending  county  government  act,  23. 

appropriating  money  to   pay  claims  un'der  former 
act,  85. 

to  facilitate  giving  of  bonds,  74. 
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1885»  license  tax  upon  foreign  Insurance  companies,  166, 

relating  to  UTiiversity,  129. 

BBlaries  of  official  court  reporters,  51. 

Supreme  Court  commissioners,  94,  96. 

to  regulate  division  fences,  etc.,  156. 

Vrooman  act,  139. 

Whitney  act,  140. 
1887,  adulterntlen  of  wine,  30,  68. 

county  government  act,  22, 159. 

county  government  act  amending,  75, 132, 135, 158. 

Increasing  judges  lu  San  Bernardino,  118. 

Wright  act,  143,204. 
1889,  appropriatius:  |109,000  for  mining  bureau,  64, 82. 

approving  charter  of  city  of  Stockton,  155. 

amending  act  incorporating  Sacramento,  77. 

authorizing  police  commissioners  to  appoint  addi- 
tional-policemen, 215. 

bonds  for  public  buildings,  172. 

certilloate  of  street  assessment,  73. 

changing  boundaries  of  cities,  etc.,  138, 160. 

creating  police  court  in  San  Francisco,  93. 

county  government,  132, 135, 163. 

county  government  act,  amendment  to,  22, 171,  232. 

home  for  feeble  minded  children,  60,  86. 

license  taxes,  76. 

mailing  appropriation  to  purchase  lease,  84. 

opening,  widening,  etc.,  streets,  27.  66, 143, 151, 168. 

police  relief  and  pension  fund,  29,  85,168. 

police  court  in  San  Francisco,  77, 171. 

providing  for  commissioners  of  rivers  and  harbors, 
64. 

providing  for  street  improvements,  66; 

San  Diego,  re-incorporating,  138. 

state  reform  school,  67. 

vaccination,  68. 

widening  Mission  street,  85. 

Wright  act,  supplemental  to,  106. 

directing   payment    for    certain    street    improve- 
ments, 88. 

establishing  high  schools,  164. 

Glenn  county,  134. 

law  libraries,  134. 

salaries  in  counties  of  thirty-fifth  class,  78, 

salaries  of  officers,  22. 

sanitary  districts,  52, 148, 168. 

tax  for  high  school  purposes,  50. 

to  encourage  cultivation  of  ramie,  86. 
1893,  amending  "Vrooman  act,"  66. 

county  government  act,  78, 134, 135, 155, 179. 
ACTION,  cause  of,  must  be  proven,  41. 
ACTIONS  commenced  prior  to  constitution,  108. 

for  slander,  act  requiring  undertaking  not  repealed,  223. 
for  damages   inflicted    by    a    railroad,  where   may  be 

brought,  184. 
limitation  of,  special  legislation  prohibited,  71. 
real,  where  to  oe  commenced,  103. 
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APPROPRIATION,  statement  of  receipts  and  expenditures  of 
state  money  required;  63r  * 

to  encourage  cultivation  of  ramie,  86. 

to  pay  claims   incurred   under   act  to  promote  drain- 
age, 85. 

to  purchase  lease  of  road,  84. 

words  "not  otherwise  appropriated"  not  necessary,  64. 
ARMY,  standing  shall  not  be  kept,  etc,  24. 
ARREST,  members  of  legislature  privileged  from,  57. 

privilege  of  electors  from,  49. 
ASIATIC   COOLTEISM,  a  form  of  slavery  forever  prohibit- 

ei,2i3. 
ASSAULT  WITH  DEADLY  WEAPON,  Ilk 

sentence  for  14. 
ASSEMBLY,  comnensation  of  members,  65. 

district  not  to  be  divided,  81. 

districts,  how  formed,  81. 

has  sole  power  of  impeachment,  61. 

journals,  entry  of  proceedings,  81. 

members  and  election,  65. 

vacancies,  how  filled.  58. 
ASSESSMENT,  assessor  to  make  when  statement  refused,  196. 

by  irrigation  district  is  not  a  tax,  192. 

equalization  of,  196. 

for  municipal  purposes,  163. 

for  street  improvement,  174. 

for  taxation,  how  made,  191. 

in  San  Francisco,  act  legalizing,  167. 

legislature  cannot  make  within  incorporated  city,  167. 

of  interest  of  mortgageor  must  show  what,  192. 

of  laud  and  improvements,  191. 

of  lands  not  sectionized,  191. 

of  lands  within  reclamation  districts,  33. 

of  mortgage  interest  is  what,  193. 

of  mortgages,  deeds  of  trust,  etc.,  191. 

of  property,  where  and  how,  199. 

of  railroad  franchises,  199. 

of  railroad  property,  192. 

of  railroads  contrary  to  constitution,  22. 

of  securities,  how  made,  191. 

of  steamboats  and  wharves  of  railroads,  199. 

of  stock  of  corporation,  190. 

on  money  borrowed,  void  contracts,  as  to,  194. 

raise  in,  operates  upon  mortgages,  198. 

raise  in,  does  not  operate  upon  money  198. 

statements  for,  to  be  rendered  annually,  195. 

to  be  in  proportion  to  benefits,  174. 

to  be  made  in  county  where  property  is  situate,  except, 
etc.,  199. 
under  township  organization,  132. 
see  Taxes,  Taxation. 
ASSESSOR,  to  make  assessment  when  statement  is  refused,  196. 
Associate  justices,  see  Supreme  Court. 
ASSOCIATIONS  included  in  "corporations,"  179. 
ASYLUMS,  no  appropriation  for  unless  under  state  control,  G.*?. 
ATTACHMENT  under  personal  liability  of  stockholder,  178. 
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ATTAINDER,  bill  of  not  allowed,  41. 
ATTORNEY  AT  LAW.  Chinese  nOt  eligible,  48. 

lobbying:,  86. 

misrepresentation  and  deceit  of,  28. 

should  be  appointed  for  defendant  charged  with  mur- 
der, 29. 

substitution  of  in  criminal  cases,  33. 
ATTORNEY  GENERAL,  when  elected,  91. 

compensation  of,  92. 

duties  of,  91. 
AYES  AND  NOES,  on  passage  of  bills,  etc.,  58. 

on  amending  the  constitution,  210. 
BAIL,  all  persons  entitled  to  except,  etc.,  12. 

amount,  how  determined,  14,  15. 

before  whom  applied  for,  15. 

excessive  forbidden,  12. 

on  charge  of  murder,  15. 

sole  purpose  of,  15. 

when  matter  of  right,  13. 
BALLOT,  elections  to  be  by,  50. 
BANK,  Supreme  Court,  95. 

order  directing  cause  to  be  heard  in,  96. 
BANKING,  charters  for  prohibited,  179. 

corporations  organized  out  of  this  state,  183. 

only  lawful  money  of  the  D.  8.  to  be   put  in  circulation, 
179. 

restriction  on  power  of  legislature,  179. 
BANK  COMMISSIONERS'  ACT,  66,  76. 

does  not  divest  courts  of  insolvency  proceedings,  103. 
"BARRY  ORDINANCE,"  157. 
BERKELEY,  charter  of,  144. 

justices'  courts  in,  144. 
BENEFIT  to  laud  sought  to  be  condemned,  37. 
.HIAs  of  jurors,  17. 

BIENNIAL,  sessions  of  legislature, 53. 
BILL  OF  ATl'AlNDER,  none  allowed,  41. 
BUls,    see  Laws — Legislature. 

BOARD   OF   EDUCATION,    controls  examination  of  teach- 
ers, 127. 

of  whom  composed,  126. 

one  for  each  county,  127. 

must  adopt  system  of  text  books,  127. 

restriction  of  power  to  incur  debt,  171. 
BOARD    OF    EQUALIZATION,   controller    ex  otiicio    mem- 
ber, 196. 

powers  and  duties,  196. 

supervisors  constitute  county  board,  196 . 
BOARD    OF    FREEHOLDERS,   election,   qualification,   and 

duties,  146. 
BOARD  OF  HEALTH,  must  be  provided  by  legislature,  217. 

of  San  Francisco,  term  of,  219 
BOARDS  OF  MEDICAL  EXAMINERS,  145. 
Board  of  Supervisors,  see  Supervisors. 
BONDED  INDEBTEDNESS,  what  not  embraced  in,  181. 

of  Sacramento,  42. 

refunding  indebtedness  of  Sacramento,  43. 
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BONOS,  corporations  not  to  issue  except  for  money,  labor, 
etc..  181. 

for  public  buildings,  172. 

irrigation  district,  172. 

obligations,  etc..  unaffected  by  new  constitution,  227. 

taxable  189 
BONDS  OR  UNDERTAKINGS,  corporation  forgiving,  74. 
BOOKS    OF    RECORD,    railroad   commissioners  to  provide 
forms,  187. 

to  be  kept  by  corporations,  183. 
BOUNDARIES  of  cities,  150. 

of  cities  or  towns,  changing  of,  188. 
BOUNDARY  of  county,  wben  conclusive,  53. 

of  state,  defined,  222. 
BOURN,  A.  J.,  appropriNtion  for  personal  injuries  of,  84. 
BOYS'  AND  GIRLS'  AID  SOCIETY,  23. 

juvenile  offenders  sent  to,  128. 
BREAD  BAKING  ACT,  73. 
BRIBERY,  a  disqualification  for  office.  216. 

charge  of,  in  newspaper,  against  jurymen,  26. 

disqualifies  electors,  216. 

of  legislature  86. 

witnesses  compelled  to  testify,  86. 
BRIDGE,  across  estuary  of  San  Antonio,  32. 
BRIDGES,  special  legislation  prohibited,  72. 
BROKERS,  Illegal  contracts  with,  80. 

BURDENSOME  RESTRICTIONS  upon  inalienable  rights,  10. 
BUTTE  COUNTY,  salary  of  judge  of,  118. 

CALAVERAS  COUNTY,  act  relative  to  salary  of  superintend- 
ent of  schools,  227. 
CALIFORNIA ,  an  inseparable  part  of  Union,  12. 
CANAL  COMPANIES  are  common  carriers,  186. 
CAPITAL  OFFENSES,  when  not  bailable,  12. 
CAPITAL  STOCK  OF  CORPORATIONS,  buying  or  selling,  79. 

fictitious  increase  of,  182, 

in  stock  board,  on  margin,  79. 

money  paid  recoverable,  79. 
CAPITAL  OF  STATE,  Sacramento  declared  to  be,  213. 

San  Jose  as,  213. 
CAUSE  OF  ACTION,  must  be  proved,  41. 
CEMETERY,  conditional  grant  of  to  city,  75. 

special  legislation  prohibited,  71. 
CERTIFICATES  of  dra«h,  159. 
CERTIORARI,  appeal  from  order  dismissing  proceedings  in,  99. 

original  juiisdiction,  110. 

Supreme  Court  has  original  jurisdiction  to  issue,  1C<1. 

writs  of,  102 
CHALLENGE  to  juror,  17. 
CHANGE  OF  VENUE,  234. 

at  request  of  people.  16. 

without  consent  of  defendant,  16. 
CHARGE  OF  COURT,  mrst  not  be  as  to  facts,  119. 
CHARITABLE    INSTITUTIONS,     commitment    of   criminal 
minors  to  64. 

SH^SmlfJ?^'  distinguished  from  perpetuities,  216. 
CHARTER,  api  roval  of,  Los  Angelesj51. 
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CHARTER,  cannot  be  amended  by  legislatare,  73. 

McClure  not  general  law,  24. 

not  to  be  extended,  180. 

of  Berkeley,  144. 

of  cities,  how  adopted,  146. 

amendment  of,  150. 

special  laws  granting,  prohibited,  71. 

see  Oit/y  Charter. 
CHARTER  OF  MUNICIPAL  CORPORATION,  how  obtained, 
146. 

how  amended,  146. 
CHIEF  JUSTICE,  duties  of,  94. 

liable  to  impeachment.  61. 

time  and  place  of  election,  97. 
CHIEF  MAGISTRATE,  governor  of  California  is  styled.  87. 
CHILDREN,  adoption  of,  special  laws  shall  not  be  passed,  72. 

feeble  minded,  home  for,  50,  86. 
CHINESE,  in  public  schools,  213. 

not  entitled  to  naturalization,  48. 

not  eligible  as  attorney  at  law,  49. 

not  to  be  employed  by  corporations,  212. 

nor  on  public  works,  213. 

ordinance  against  employing,  11. 

protection  against,  212. 
CHURCH,  appropriation  to  prohibited,  82. 
CITIZENS,  every  male  naturalized  does  not  include  Chinese,  48. 

not  to  be  deprived  of  life,  liberty,  etc,,  without  due  pro- 
cess of  law,  24. 

privileges  and  immunities,  46. 

right  01  suffrage,  48. 

rights  of,  20. 
CITIZENSHIP,  under  treaty  of  Queretaro,  48. 

lost  can  not  be  restored  by  special  act,  72. 
CITIES  of  three  thousand  five  hundred  inhabitants  may  frame 
charter,  146. 

power  to  clas-ifv,  142. 
CITIES  AND  COUNTIES  incorporated  previous  to  constitu- 
tion, 137. 

indebtedness  of,  when  void,  172. 

moneys  to  be  paid  into  treasury,  170. 

restrictions  upon  indebtedness,  171. 

vote  necessary  to  create  debts,  172. 
CITIES  AND  TOWNS,  act  establishing  justice  courts  in,  144. 

changing  boundaries  of,  138. 

charter:^  for,  138. 

how  may  be  organized,  137. 
CI  IIES  OF  FIFl^H  AND  SIXTH  CLASS,  eminent  domain  in,  72. 

to  make  an  effort  to  asree  with  property  owners,  21. 
CITY,  taxing  power,  foundation  of,  164. 

word  includes  what.  153. 
CITY  AND  COUNTY  OFFICERS,  salaries  not  to  be  raised,  153. 

terms  not  to  be  exten'led,  153. 
CITY  AND  COUNTY  GOVERNMENTS  may  be  merged,  145. 
CITY  CHARTER,  59. 

authorizing  payment  of  street  work,  48. 

boundaries  contained  in,  151. 
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CITY  CHARTER,  controlled  by  street  laws,  etc.,  143. 
creatiou  of  courts  by,  ^,  61. 
inferior  courts,  116. 
effect  of  constitution  upon,  161. 
establishing  police  courts,  93, 152. 
need  not  be  passed  as  a  bill,  152. 

of  Los  Anpeles,  depositary  of  public  moneys,  168, 170, 171. 
of  Oakland  of  1862,  225. 
of  Stockton,  140, 195,      • 

providing  that  mayor  may  fill  vacancies,  116. 
repeal  of  does  not  impair  obligation  of  contract,  43. 
CITY  COUNCIli  may  reduce  salaries,  150. 

to  ilx  water  rates  202 
CITY  RECORDER,  jurisdiction  and  functions  of,  131. 
CIVIL  ACTIONS,  imprisonment  in,  41. 
jury, may  be  waived,  17. 
number  of  jurors,  17. 
CIVIL  POWER,  military  shall  be  subordinate  to,  24. 
CLAIMS  of  laborers,  79. 

against  county,  priority  of,  173. 
Clerk,  see  Supreme  Court,  Superior  Court,  etc. 
CLOSED  DOORS  has  no  justification  in  law,  25. 
CODES- 
CIVIL  CODE,  section  312,    233. 

section  315,  233. 

section  331,  104. 

section  359,   182,  224. 

section  395,   185. 

section  497,  180. 

section  499,  24,  36. 

section  671,  45. 

section  672,  45. 

section  lOJl,  143. 

section  1241,  207. 

section  1242,  207. 

section  1260,  207. 

section  3479.  144. 
CODE  OF  CtVIL  PROCEDURE,  section  45,  96. 

section  85,  116. 

section  103,  93, 116. 

section  110,  93, 116, 154. 

section  112,  115. 

section  115,  110. 

section  121,  144. 

section  134,  108. 

section  170,  234. 

section  215,  229. 

section  274,  51, 154. 

section  284,  33. 

section  285,  33. 
-      .  section  325,  44. 

section  392,  108. 

section  483,   121. 

section  537,   178. 

section  720,  26. 

section  738,  17. 
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CODE  OF  CIVIL  PROCJEDURE,  sections  882  to  810,  99. 

section  861,  41. 

section  865,  41. 

section  942,  15. 

section  963,  99. 

section  974,  110. 

section  980,   107. 

seclloii  997,  109. 

section  1058,   153. 

section  1102,  l(t2. 

sections  1183  to  1190,  226. 

sections  11^3  to  1199,  218. 

section  1184,  218. 

section  1187,  42. 

section  1206,  33,  79. 

section  1209,  26. 

section  l'?22,  21,26 

section  1238,  143. 

section  1248.  37. 

section  1249,  38,  40. 

section  12')l,  39. 

section  1254,  37. 

section  1255,  35. 

section  1664,  105. 

section  1856,  194. 

section  1878,  26. 

section  18H1,  26. 

section  2061,  120. 
PENAL  CODE,  section  154,  25. 

section  172,  130. 

section  182,  116. 

sections  242  to  246,  171. 

sectit.n  2l5,  14. 

section  300,  11,  28,  47,70, 73. 

section  301,  11,47,73. 

section  306,  lo7,  224. 

section  318,  159. 

sections  319  to  326,  80. 

section  330,  107,  159. 

section  337,  139,  159. 

section  340,  78. 

section  870,  18,  111,  144. 

section  372,  18, 144. 

section  377,  111. 

section  626.  24. 

section  6H6,  33. 

section  686,  26,  32,  34. 

section  689,  32.  34. 

section  772,  17. 

section  801,  19. 

section  821,  15. 

section  878,  14. 

section  881,  14. 

section  915,  ll.o. 

section  1004,  19. 

section  1008,  33. 
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PENAL  CODE,  section  1017,  27. 

section  1083,  16. 

section  1119.  31. 

section  1129,  15. 

section  1142,  108. 

section  1170,  18. 

section  1205,  13. 

section  1213,  121. 

sections  12.35-1246,  100. 

section  1270,  13. 

section  1271,  13. 

section  1:{2.S,  26,82. 

section  1382,  27,  28. 

section  1388,  23,  64,  93, 169. 

section  1567,  27. 

section  1590,  123. 
POLITICAL  CODE,  section  829,  41. 

section  343,  170. 

section  368,  170. 

section  369,  170. 

section  577,  170. 

section  755,  117,  225. 

section  879.  89. 

section  904,  214. 

section  907,  214. 

section  996,  89. 

section  1000,  89. 

section  1030,  117. 

section  1041,  93, 115. 

section  1083,  49. 

section  1084,  49. 

section  1552,  124, 154,  226. 

section  1693,  70. 

section  1617,  10,  69,  220. 

section  1618,  77. 

section  1793,  220. 

section  2521,  77. 

section  2522,  77. 

section  2569,  52. 

section  2619,  39,66. 

section  8004,  214,  219. 

section  3007,  214. 

section  3012,  139,159. 

section  3025.  139,  159. 

section  8084,  139.  159. 

section  3360,   166.  226. 

section  3.363, 133. 

sections  3449  to  3459,  33. 

section  3481,  68. 

section  3495.  209. 

section  3500,  209. 

section  .3627,  192. 

section  3629,  196. 

section  3633,  196. 

section  3640,  190. 

section  8649,  167. 
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POLITICAL  CODE,  section  3660,  199. 
section  8665,  22,200,201. 
section  3666,  200. 
section  S668,  46. 

section  3670    22,  46, 74, 177,  20t,  201 
section  3692,  198. 
section  8693,  198. 
section  3785,  42. 
section  8971.  53. 
section  3972,  53. 
section  4000.  67. 
sections  4000  to  4344,  54. 
section  4024,  54. 
section  4027,  54. 
section  4o45,  159 
section  4109.  54. 
section  4111,  54 
section  4355,  144. 
section  4370,  144. 
section  4426,  144. 
section  4427,    144. 
section  4468,  216. 
COLfiECTION  of  mnnicipal  taxes,  163. 
COLLEGE  OF  AGRICULTURE,  endowment  for,  128. 
COLLEGE  OF  LAWS,  129. 

COMBINES,  by  transportation  companies  prohibited,  186. 
CONfMANDER  IN  CHIEF  of  militia,  88. 
COMMISSION,  railroad,  powers  of,  188. 

act  creating  a,  94. 
COMMISSIONERS,  viticultnral,  53. 

harbor,  imposition  of  penalties  by,  52. 
of  funded  debt  of  Sacramento,  224. 
railroad,  387. 
of  rivers  and  harbors,  64. 
Supreme  Court,  act  creating,  96. 
COMMISSIONS  and  corporations  not  to  have  powers   dele- 
gated to,  168. 
how  authenticated,  90. 
COMMITMENT  for  offenses  18. 

Ct)MMON  CARRIERS,  charges  at  way  stations,  186.  # 

combines  prohibited,  186. 
discriminations  prohibited,  186. 

rates  lowered  cannot  be  raised  without  consent,  etc.,  186. 
restrictions  upjn.  185. 
COMMON  SCHOOLS,  legislature  to  provide  for  system,  126. 
DO  sectarian  doctrine  to  be  taught,  127. 
not  subject  to  local  or  special  acts,  72. 
X>erpetual  fund  for,  125. 
system  to  be  provided,  126. 
COMMUTATION  OF  SENTENCE,  by  governor,  122. 
COMMUTATION  OP  TAXES,  prohibited,  155, 
COMMUTATION  TICKETS,  may  be  issued  by  common  car- 
riers, 186. 
COMMUNITY  PROPERTY,  defined,  216. 
"COMPENSATION"  aud  "salary"  used  synonymously,  154. 
during  adjournment  of  legislature.  58. 
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"COMPENSATION,"  extra  cannot  be  granted,  84. 

of  county  and  municipal  officers  cannot  be  raised,  153. 

of  county  officers,  acts  concerning  135. 

of  judges  and  Justices,  118. 

of  members  of  the  legislature,  65. 

of  oificers,  power  to  regulate,  135. 

to  be  first  upon  taking  property  for  public  use,  34. 

to  state  prison  directors,  131. 
COMPi^AINT  against  railroad  company,  177. 

for  collection  of  delinquent  city  taxes,  140. 

f<.r  collection  of  railroad  taxes,  22. 

form  of,  in  action  for  collection  of  delinquent  taxes  in 
Stockton,  224. 

in  action  against  stockholder,  179. 

sufficiency  of,  in  action  to  recover  railroad  tuxes.  46. 
COMPULSORY' PROCESS,  for  witness  In  state    prison,  not 

matter  of  absolute  right,  29. 
CONCEALED  WEAPONS,  carrying  of,  13. 

ordinance  prohibiting,  158. 
CONFESSION,  in  open  court,  effect  of,  45. 
CONGRKSSIONAL  DISTRlCTS-how  formed,  81 

not  to  be  separated  by  county  of  another  district,  81. 

city  or  county  may  be  divided,  81. 
CONSEQUENTIAL  DAMAGES,  from  street  improvement,  35, 
CONSOLIDATION  ACT  of  San  Francisco,  146. 

effect  of  on  term  of  office,  137. 
CONSOLIDATION,  of  governments,  145. 
CONSTABLES,  fixing  salaries  of,  155. 

local  and  special  acts  prohibited,  71. 

power  to  fix  salaries  of,  135. 
CONSTITUTION  OF  1879,  election  for,  23a. 

how  amended,  210. 

how  dlKtributed,  229. 

how  revised,  211. 

promulgation  of,  281, 

provisions  are  mandatory  and  prohibitory,  47. 

when  took  effect,  234. 
CONSTITUTION  OF  UNITED  STATES,  supreme  law,  12. 
CONSTITUTIONAL  AMENDMENTS,  how  proposed,  210, 
CONSTITUTIONAL  convention,  pay  of  members,  221. 

expenses  of,  221. 

system  of  taxation,  22 
CONSPIRACY,  jurisdiction  to  try,  107. 
CONSTRUCTION,  general  rule,  9. 

of  "suitable  for  cultivation,"  208. 

rule  of,  application  of,  47. 

rules  of,  of  statutory  and  constitutional  provisiona,  52. 
CONTAGIOUS  DISEASES,  protection  from,  211. 
CONTEMPT,  appeal  from  does  not  lie,  100. 

C;i8es,  no  appellate  jurisdiction  in,  99. 

defendant  in,  as  witness,  26. 

for  refusing  to  ansvver  before  grand  jury,  19. 

for  refusing  to  pay  claim  against  es«tate,  98. 

Information  or  indictment  for,  26. 

proceediuRS  for,  of  criminal  nature,  26. 

under  Insolvent  act  of  1880,  21. 
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CONTINGENT  EXPENSES  of  legislature,  60. 
CONTRACTOR  not  to  receive  extra  compensHtioD,  84. 
CONTRACT  before  adoption  of  constitution,  194. 

between  supervisors  and  dis^trict  attornev  85. 

existing  contracts  not  affected  by  constitution,  227. 

for  coolie  labor  void,  213. 

for  purchase  of  land,  115. 

for  sale  of  contracts  on  margin,  79. 

for  street  work,  assessm.'nis  to  be  first  paid,  175. 

Impairing  obligation  of,  42. 

of  iiiorriage,  215. 

taxation  of,  191. 

to  pay  tax  on  mortgage,  etc.,  when  void,  194. 
CONTROI^LKR,  ex  officio  member  of  bonrd  of  equalization,  196. 

salary  of,  92. 

subject  to  impeachment,  61. 

when  elected  and  term  of  office,  91. 
CONVEKSION,  complaint  in  justice  court  for,  106. 
"CONVICTED,"  meaning  of,  45. 

felons  as  witnesses,  20 
C0NVi(;T10N  for  treason,  power  of  governor  in,  122. 

of  bribery,  perjury,  etc.,  disfranchises,  216. 

of  bribery  to  procure  election  or  appointment,  216. 

of  embezz'enient  disqualifies  for  otlice,  62. 

of  infamous  crime  disfranchises.  48 

two-  birds  of  senators  necessary  in  impeachment,  61. 
CONVICT  LABOR,  legislature  shall' control,  L'^l. 

shall  not  be  let  out  by  contract.  l:n. 
CONVICTS  can  not  be  restored  to  citizenship  bv  special  act.  71. 
COOLIE  LA BOR,  contrarts  for  void,  213. 
CO-OPERATIVE  SOCIETIES,   how   voting  may  be  conducted 

at  elections   182. 
CORONAPO,  exclusion  of  from  San  Diego,  138. 
CORPORATION,  as  surety,  74. 
CORPORATIONS,  banking  prohibited,  179. 

books  of,  subject  to  inspection,  1S3 

confined  to  business  named  in  charter,  181. 

credit  of  state  shall  noi  be  loaned  to,  183. 

cumulating  votes,  182. 

elections  of  directors,  182. 

fictitious  Increase  of  capital  stock  of,  182. 

forfeiture  of  franchises,  180. 

for  public  purposes  other  than  municipal,  133. 

franchises  of,  uot  to  be  extended,  180. 

general  restrictions  upon,  181. 

includes  all  associations  and  joint  stock  companies,  179. 

jurisdiction  over,  105. 

laws  oncerning  may  be  altered,  177. 

leasing,  etc.,  of  franchises,  181. 

liability  of  stockholders,  178. 

may  be  assessed  for  income  tax,  201. 

may  be  formed  only  under  general  laws,  177. 

may  not  issue  stocks  or  bonds  except  for  property  or 
labor  actually  received,  181. 

may  sue  and  be  sued,  179. 

money  paid  recoverable,  79. 

26 
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CORPORATIONS,  municipal,  systems  for,  132. 

organized  out  of  this  state,  183. 

prohibited  from  employing  Chinese,  212. 

protection  of  stockholders  in,  67. 

public  other  than  cities  and  towns,  170. 

public,  what  are,  142. 

quasi  municipal.  12. 

reclamation  districts  as,  133. 

restrictions  upon  holding  real  estate,  181. 

restriction  upon  increase  of  bonds,  181. 

right  to  sue,  etc.,  is  power  incident  to.  179. 

selliug  shares  on  margins,  79. 

shall  maintain  a  place  of  business,  183. 

special  grants  ana  charters  to,  prior  to  1879,  avoided,  180. 

subject  to  eminent  domain  and  police  powers  of  state,  181. 

subject  to  legislative  control.  185. 

transportation  companies  declared  to  be  common  car- 
riers, 185. 

where  to  be  sued,  184. 

see  Municipal  Corporations. 
CORPORATE  BODY  is  the  corporation  itself,  233. 
COSTS  allowed  defendant  in  unsuccessful  exercise  of  eminent 

domain,  85. 
COUNSEL  FEES,  pendente  lite,  is  appealable,  100. 
COUNSEL,  when  should  be  appointed,  29. 

«ee  Attorney. 
COUNTER-CLAIM,  appellate  jurisdiction  is  not  controlled  by 

amouut  of,  99. 
COUNTIES  are  not  municipal  corporations,  141. 

classification  of,  132. 

distinguished  from  municipal  corporations,  142. 

fixing  boundaries  of  now,  76. 

of  thirty -first  class,  fees  in,  233. 

of  thirty-fifth  class,  salaries  in,  22. 

to  be  classified  by  population,  184. 
COUNTIES,  CITIES  AND  TOWNS,  certain  appropriations  pro- 
hibited 82. 

compensation  of  ofiicers,  153. 

division  of  132. 

duty  of  legislature  as  to,  133. 

indebtedness,  when  void,  172. 

legal  subdivision  of  the  state,  131. 

limitations  on  indebtedness,  171. 

local  inspection  officers,  how  may  be  appointed,  170. 

may  make  local,  police,  etc.,  regulations,  156. 

making  profit  out  of  funds  a  felony,  171. 

new  couutieH,  restrictions  as  to,  131. 

officers  of,  133. 

power  to  levy  taxes,  163. 

private  property  not  liable  for  debts  of,  170. 

prohibited  from  loaning  or  giving  its  credit,  82. 

property  of,  exempt  from  taxation,  189. 

right  to  share  in  appropriations  for  support  of  orphans, 
etc.,  63. 
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COUNTIES,  CITIES  AND  TOWNS,  shall  not  be  released  from 

taxes   for  state  purposes,  155. 

system  of  goverDmeiit,  132. 
COUNTY,  act  providing  that  claims  against  mnst  be  paid 
accordiDg  to  priority,  173. 

boards  of  supervisors  for,  133. 

boundary,  when  conclusive.  53. 

clerk,  deputies  of.  132. 

compensRtiou  and  terms  of  officers  to  be  flxed,  1S4. 

compensation  of  officers  in  proportion  to  duties,  135. 

effect  of  forming  new,  on  criminal  prosecution,  25. 

governments  may  be  consolidated  with  city,  145. 

governments  to  be  uniform,  132. 

indebtedness  cannot  be  paid  out  of  income  of  future 
year,  173. 

indebtedness,  funding  of,  70. 

is  a  legal  subdivision  of  the  state,  131. 

legislature  to  establish  governments,  132. 

not  to  be  divided  in  forming  congressional  district,  81. 

officers,  accountability  of  for  public  moneys  and  fees,  134. 

officers,  eleciion  or  appointment  of  by  general  laws,  133. 

oillcers,  election  or  appuintment  of,  137. 

organization  of  new,  131. 

8<  hool  superintendent,  election  of,  125. 

school  su(  erintendent.  two  couniies  may  unite  and  elect 
but  one,  125. 

seat,  how  removed,  131. 

new  counties,  restrictions  as  to,  181. 
COUNTY  BOARDS  OF  EQUALIZATION,  196. 
COUNTY  CLERK,  ex  officio  clerk  of  courts  of  record,  117. 

election  or  appointment  of,  133. 

salaries  of  deputies,  163. 
COUNTY  AND  TOWNSHIP  GOVERNMENT.  23. 
COUNTY  GOVERNMENT  ACT,  amendment    concerning  li- 
cense tax,  22. 

classification  of  old  county,  179. 

deputies  for  county  officers,  75, 

of  1880,  54,  183. 

of  1891,134. 

relating  to  population,  78. 

section  8,  26. 

uniformity  of  operation,  21. 
COUNTY  OFFICERS,  legislature  to  provide  for  election  of,  1J3. 

to  pay  money  into  treasury,  170. 

using  county  money  a  felony,  171. 
COUNTY  SEA'J  S,  cannot  be  changed  by  special  legislation,  72. 

how  removed,  131. 

proposition  for  removal  can  be  submitted  but  once  in 
four  years,  131. 
COURT  COMMISSIONER,  appointment  and  powers  of,  117. 

compensation  of,  118. 
COURTS,  abolished  and  continued.  227. 

always  open,  107. 

designation  of,  92. 

inferior,  can  only  be  by  aet  of  legislature,  93. 
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COURTS,  Inferior,  how  established,  92. 

inferior,  to  be  established  by  legislature,  /iS, 

inferior,  vacancies  in,  93. 

fudges  not  to  practice  law,  T22. 

justices  courts  not  abolished,  227. 

may  be  presided  over  by  police  judge,  93. 

may  suspend  judgment  against  minor,  23. 

not  by  charter  of  city,  93. 

of  eqiiiiy  will  compel  subscriber  of  stock  to  pay  in,  179. 

of  impeachment,  92. 

of  r  cord,  which  are,  116 

proceedings  in,  transferred  to  new  c.">urts,  227. 

process  of,  to  compel  attendance  of  witnesses,  21. 

rule  of,  cannot  declare  waiver  of  constitutional  right,  16. 

rnle  of,  requiring  deposit  of  jury  fee,  17. 

terms  of,  abolished,  107. 

see  JiistUes,  Superior,  Saprertie,  etc. 
COWS,  ordinance  regnlatiug.  1(>0, 

CREDIT  OF  STATE,  not  to  be  given  or  loaned,  82,  183. 
CREDITS,  taxable,  189. 

CRIMINAL  CASES,   appellate  jurisdiction  of  Supreme  Court 
in,  97. 

authority  of  district  attorney,  121. 

judge  cannot  be  too  cautious  in,  12). 

original  jurisdiction  of  Superior  Court,  102. 

supervisors  can  not  employ  counsel  to  assist  district  at- 
torney, 134. 

when  jurv  may  be  waived,  17. 
CRIMINAL  PROSECUTIONS,  24. 

right  of  accused,  21, 

where  ne  v  countv  is  formed,  25. 
CRUEL  AND  UNUSUAL  PUNISHMENTS  prohibited,  12. 
DAMAGE  for  public  use  must  be  compenBated,  ".4. 
DAMAGES,  action  for,  may  be  brought  where,  184. 

from  overflow,  35. 

from  street  improvement,  35, 

in  eminent  domain,  3G,  37.  38,  .39,  40. 

liability  of  city,  35. 

recoverable  for  excessive  charges  for  freights  or  farep,  188. 

under  section  1249,  U.  C.  P.,  40. 
D  \NCE  HOUSE,  ordinance  prohibiting  sale  of  liquors,  etc.,  10. 
DAYS'  WORK,  eight  hours  are  a,  220. 
DEATH,  certirtcates  of  in  San  Fran  isco,  159. 

of  governor,  91. 
DEBRIS,  storage  of.  69. 
DEBT,  failure  to  procure  license  does  not  create,  159. 

imprisonment  for,  41. 

of  counties,  cities,  etc.,  limitatio»3  on,  171. 

of  state,  limitation  on,  20(). 
DEBTOR,  insolvent,  not  compelled  to  testify,  25. 
DECLARATION  OF  RIGHTS,  10. 
DP:e1)S,  cannot  be  vnlidnted  bv  special  legis'ation,  71. 

of  trust,  taxalion  of,  i:)l, 
DEFENDANT,  as  witness,  32. 

on  bail  may  be  ordered  into  custody,  15. 

right  to  defend  in  person,  31. 
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DEFENDANT,  entitled  to  have  witnesses  brought    from  state 

prisou,  27. 
DEFENDING  LIFE  AND  LIBERTY,  ripht  of,  10. 
»KJ.E(^ATION  OF  LEGISLATIVE  POWER,  prohibited,  168. 
DELEGATION  OK  POWER  to  cities  and  counties,  157. 
DEMURRER,  objection  to  ii»forniatiou  may  be  raised  by,  19. 

to  criminal  information,  33. 
Department,  see  Sup  re  vie  Court. 

DEPOrilTvdKY  OF  PUBLIC  MONEYS,  168,  170,171. 
DEPOSITIONS,  constitution  does  not  prohibit  legislature  from 
providing  for  in  all  classes  of  cases,  33. 

of  witnesses  in  criminal  CHses,  24. 

of  witnesses,  when  not  evidence,  34. 

taken  at  former  trial,  not  admissible,  26. 

when  may  be  read  in  evidence,  31. 
DEPUTIES,  act  authorizing,  21. 

of  county  otficers,  75. 
DESCENT,  special  legislation  prohibited,  71. 
Directors  of  Corporation,  see  Corporation. 
DISABILITY  OF  GOVERNOR,  91. 
DISAPPROVAL  of  bills  bv  governor,  6L 
DISBURSEMENTS,  of  state  moneys,  (>3. 

statements  of,  and  expenditures  required.  63. 
DISCHARGE  OF  JURY,  with  consent  of  defendant,  30. 
DISCRIMINATION,  in  fares  and  freights  prohibited,  186. 
DISFRANCHISEMENT,  for  fighting  a  duel,  21 1. 

of  legislator  for  accepting  reward  or  bribe,  86. 
DISQUALIFICATION,  by  embezzlement  and  defalcation,  62. 

by  offering  bribe  to  voters,  216. 

by  receiving  bribe,  86 

of  certain  officers  to  hold  office,  62 . 

of  lieut  nant  governor  for  other  offices,  90. 

of  members  of  corporations  for  certain  offices,  85. 

of  members  of  legislature  for  offenses,  02, 

on  conviction  for  offering  bribes,  216. 

sex  as  to  business  pursuits  not  to  create,  220. 
DISTRIBUTION  OF  POWERS,  50. 

.  has  reference  to  state  officers,  51. 

the  distinction  between  legislation  and  judicial  func- 
tions, 51, 
DISTRICT  ATTORNEY',  authority  under  which  he  acts,  12L 

employment  of  counsel  to  assist,  134. 

in  criminal  prosecutions  acts  in  name  of  the  people,  134. 

legislature  to  provide  for  election  of,  133. 

not  authorized  to  consent  to  judgment  in  suit  to  recover 
taxes,  for  less  than  amount  assessed,  201. 

provision  for  election  of,  133. 

salary  of  deputy,  153. 

shall  bring  suit  to  recover  money  unlawfully  paid,  26. 
DISTRICTING  STATE,  for  railroad  purposes,  186. 

for  representation,  55. 
DIVORCE,  action  for  is  a  case  in  equity,  100. 

appeal  lies  to  Supreme  Court,  100. 

jurisdiction  of  Superior  Court,  102. 

proceedings,  jury,  16. 

special  legislation  prohibited,  71. 
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DRAINAGE,  act  to  promote,  68, 167. 
DUELLING,  penalty  for,  214. 
DUE  PROCESS  OF  LAW,  24. 

act  preventiug  sale  of  liquors,  SO. 

adulteration  of  wine,  30. 

affecting  title  to  property  in  intoxicating  liquors,  30. 

labor  claims,  83. 

meaning  of,  33. 

opening  and  widening  streets,  27. 

police  pension  fund,  29. 

protecting  lands  from  overflow,  29,  32. 

recovery  of  salaries,  etc.,  unlawfully  paid,  26. 

section  1382,  Pen.  Code,  is  m«ndatory,  27. 

street  improvement  act  of  1889,  27. 

supplemental  proceedings  against   debtor  of  judgment 
debtor,  26. 

unlawful  fishing,  33. 

widening  Dupont  street,  31. 
DUPONT  STREET,  act  widening,  166. 
DUTIES,  of  boards  of  equalization,  196. 

of  clerk  of  supreme  court,  117. 

of  county  officers,  133. 

of  departments  to  be  distinct,  50. 

of  railroad  commissioners,  186. 
EDUCATION,  board  of,  who  compose,  126. 

common  school  system,  126. 

in  freeholders'  charters,  124. 

proceeds  of  state  lauds  devoted  to,  125. 

school  funds,  how  applied,  125. 

sectarianism  prohibited,  127. 

superintendent  of  schools,  124. 

system,  what  to  include,  126. 

to  be  encouraged,  121. 

university  fund,  128. 

who  to  adopt  text  books,  126. 
EIGHT  HOURS  a  days  work,  220. 

ordinance,  11. 
ELECTION,  by  legislature  by  viva  voce  vote,  8. 

by  the  people,  to  be  by  ballot,  50. 

canvas  and  return  of  vote  for  new  constitution,  231. 

cumulative  or  distributive  vote  of  stockholders,  182. 
or  city  oflflcers  is  "general  election,"  138. 
or  new  constitution,  230. 

:  n  co-operative  societies,  182. 
n  irrigation  districts,  48. 
s  not  contractual,  153. 
udicial  and  school  officers,  time  of,  282. 
aws  shall  be  made  regulating,  217. 

of  corporations,  182. 

of  county  and  township  officers,  time  of,  64. 

of  governor.  87. 

returns  of  election  of,  87. 

of  justices,  116. 

of  members  of  assembly,  54. 

of  officers  created  by  legislation,  214. 

of  officers  of  consolidated  governments,  145, 
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ELECTION  of  officers,  to  be  on  oven  numbered  years,  221. 

of  railroad  commissioners,  186. 

of  state  board  of  equalization,  196. 

of  state  officers,  91. 

of  state  senators,  65. 

of  superintendent  of  schools,  125. 

of  superior  judges,  HI. 

on  amendment  to  constitution,  210. 

on  city  charter,  146. 

on  organization  of  new  counties,  special  laws,  71. 

on  revision  of  constitution,  211. 

or  appointment  of  county  officers,  137. 

plurality  of  votes  shall  determine,  217. 

protection  of,  216. 

special  laws  prohibited,  71. 

to  create  state  indebtedness,  206. 

who  entitled  to  vote  at  election  for  new  constitution,  230. 

who  may  vote  at,  48. 
ELECTORS,  absence  on  public  business,  217. 

no  property  qualification  to  be  required,  48. 

not  to  perform  military  duty,  49. 

privileged  from  arrest  when,  49. 

residence  of,  49. 

who  diBqualifled,  48. 

who  may  not  vote,  48. 
ELEEMOSYNARY  PURPOSES,  perpetuities  for,  216. 
ELIGIBLE,  persons  guilty  of  embezzlement  not,  62. 

to  office  defined,  62. 

who  for  governor,  87. 

who  for  judicial  officers,  122. 

who  for  legislature,  55. 

who  for  lieutenant  governor,  90. 

who  for  railroad  commissioners,  187. 
ELISOR,  summoning  grand  jury  by,  18. 
EMBEZZLEMENT,  a  disqualification  to  office,  62. 

a  felony,  62. 

disfranchises,  48. 

directors  and  trustees  liable  for,  178. 
EMINENT  DOMAIN,  costs  in,  35. 

damages,  40. 

damages  in,  36,  37. 

exercise  of  powers  of,  34. 

exercise  of  right  must  be  by  general  laws,  72. 

exists  to  all  frontages  on  navigable  waters,  206. 

for  railroad  purposes,  36. 

in  cities  of  fifth  and  sixth  classes,  142. 

may  be  exercised  to  condemn  rights  of  riparian  owner,  203. 

property  and  franchises  of  corporations  may  be  subjected 
to  public  use,  181. 

right  of  is  Inherent,  36. 

franchises  subject  to  right  of,  181. 
EMPLOYMENT  in  two  branches  of  state  government,  51. 

of  Chinese  prohibited  by  whom,  212, 213. 
ENGLISH  LANGUAGE,  legislative  acts  and  official, executive 

and  judicial  documents  and  proceedings  to  be  in,  65. 
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EQUITY^  JMrisliction  of  Superior  Court,  102, 109. 

junsdiciion  Supreme  Court,  97. 
ESCHEATED  ESTATES,  devoted  to  school  purposes,  125. 

no  escheat  if  decejivsed  leaves  heirs,  125. 
ESTATES  OP  DECEASED  PERSONS  escheats  to  the  state,  125. 

local  and  speoial  acts  prohibited,  71. 

when  devoted  to  schools,  125. 
EUREKA,  liquor  Jicense,  nower  to  pass,  160. 
EVIDENCE,  aliunde,  83,  84. 

certiHcate  of  str<'et  assessment,  71. 

in  bribery,  etc.,  86. 

in  cases  of  libel,  20. 

in  treason,  45. 
EXAMINATION  bv  magistrate,  18,  19. 

of  teachers,  127. 

short  hand  notes  tiled,  20. 
EXCESSIVE  bails  or  fines  shall  not  be  imposed,  12. 

•determination  of  what  is,  14. 
EXECUTIVE   DEPARTMENT,  the  povernor  as  chief  magis- 
trate, 87. 

election  of  governor,  87. 

see  Governor— SUite  Officers. 
EXEMPLARY  DAMAGES,  on  excessive  fre  ghts  and  fares,  187. 
EXEMPTION  from  arrest  and  civil  process  of  legislators,  57. 

from  arrest,  when  electors  are,  49. 

from  poll  tax,  201. 

from  taxjition,  what  property  is,  189. 

of  homestead  from  forced  sale,  207. 
EXPENDITURES,  money  paid  without  authority  recovered 

b»\ck,65. 
EXPENDITURES    OF   STATE  MONEYS,  accurate  statement 
required.  6.3 

appropriation  for  world's  fair,  63. 

prohibited,  and  limitations  of,  03. 
EXPENSES  of  oflfice,  154. 

of  office  distinguished  from  salary,  118. 

traveling  not  increase  of  salary,  154. 
EX  POST  FACTO  LAW,  as  affecting  crimes,  41 

as  to  change  of  remedy,  42 

effect  of  constlt'itiou  on  mortgage  contract,  43. 

forbidden,  4l. 

obligation  of  contrncta,  42,  43. 

repeal  of  charter  is  not,  43. 
EXTRA  COMPENSATION  prohibited,  84. 
Extra  Session,  see  Legisluture. 
Fares  and  Freights,  see  Railroad  Cmnpanies. 
FEES,  etc.,  in  Los  Angeles  county,  act  regulating,  226. 

and  perquisites  of  certain  offi  es  abolished,  92. 

court  commissioners  may  receive  to  their  own  use,  118. 

justices  of  the  peace  may  receive  to  their  owu  use,  118. 

local  and  special  legislation  prohibited,  71. 

spec  al  legislation  affecting,  78. 

unlawfully  pjiid  mav  be  recovered  back,  26. 
FELONY,  jurisdiction  to  trv,  109. 

embezzlenient  of  public  funds,  62. 

lobbying  declnre;!  lo  be,  86.  "^ 
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FELONY,  using  public  fuuds,  170. 

FEMALES,  employmeut  of  iu  drinking  places,  224, 

in  dance  cellar,  etc.,  ordinance  against,  220. 

in  salootis.  156. 

soliciting  iu  dance  houses,  10. 
FERRIES  cannot  be  chartered  by  special  nets,  71. 
FINES  already  due  not  affected  by  co  stitulion,  227. 

can  not  be  remitted  hy  special  legislation,  71. 

excessive  prohibited,  12. 

Imposed  for  excessive  charges  forfares  and  freights,  187. 

under  city  ordinance,  157. 
FIRE  LIMITS,  ordinance  establishing,  lf,0. 
FISCAL  YEAR  commences  first  day  of  July,  215. 

ends  June  30, 215. 
FISHING,  unlawful,  destroying  nets,  etc.,  88. 
FLAG,  what  may  be  carried  by  militia,  124. 
FORCED  SALE,  exemptions  from,  207. 

mortgage  foreclosure  is.  207. 
FORCIBLE  ENTRY  AND  DETAINER,  appellate  jurisdiction 
in,  97. 

concurrent  jurisdiction  of  justices'  courts  in,  114. 

original  jurisdiction  in,  102. 
FOR]C(;LOSUKE  is  equitable  action,  16. 
FOREIGN  CORPORATION  shall  not  be  favored,  188. 
FOREIGNERS,  eligible  as  citizens,  property  rights  of,  44. 

ineligible  to  become  citizens,  declared  dangerous,  213. 
FORFEITURE  of  franchise  by  water  companies.  202. 

can  not  be  remitted  by  special  acts,  71. 

of  franchises,  etc.,  not  to  be  remitted,  180. 

of  office  for  accepting  free  passes,  186. 

of  railroad  franchise,  legislature  may  provide  for,  187. 

Ptaie  has  right  to  waive,  181. 
FRANCHISES  are  taxable,  189. 

assessment  of  for  taxes,  199. 

exclusive  privileges,  special  legislation  prohibited,  71, 

forfeiture  of,  not  to  be  remitted,  180. 

lease  or  alienation  not  to  relieve  from  1  ability,  181. 

legislature  may  provide  for  forfeiture  of,  188. 

not  to  be  extended,  180. 

of  a  railroad  is  property,  200. 

of  collecting  water    rates   not   conferred   by   constitu- 
tion, 178. 

right  to  collect  water  rates  is,  176. 

right  to  compensation  for  water  supply  a  franchise,  204. 

subject  to  right  of  eminent  domain,  181. 

those  not  fuUv  organized  and  in  business  invalid,  180. 

water  rights,  when  forfeited,  202. 
FRAUD,  both  courts  of  law  and  equity  have  jurisdiction,  15. 

Imprisonment  for,  41. 
FREE  PASSES  prohibited  to  public  officers,  186. 
FREE  SCHOOLS,  system  to  be  provided,  126 

see  Schools. 
FREEDOM,  of  speech  and  of  the  press  to  be  preserved,  20 
FreeJwlders,  see  Board. 

FRUIT  TREES  are  not  "growing  crops,''  189. 
FUNDING  COUNTY   INDEBTEDNESS,  70. 
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GAMBLING  PLACES,  or.iinance  against  visiting,  73, 145,158. 

GAME,  killing  and  bringiug  into  this  state.  24. 

GAMING,  misdemeanor  of  "provided  for,"  107. 

GAS  AND  WATER,  right  of  cities  to  regulate  charges.  174. 

OcL8  Companies,  see  Corporations. 

GENERAL  APPROPRIATION  BILL,  restrictions  as  to,  81 . 

GENERAL  LAWS,  cities  and  towns  to  be  controlled  by,  137. 

consolidated  cities  and  countien  governed  by,  139. 

control,  munieipal,  judiciary,  145. 

control,  schools.  126. 

corporations  may  be  formed  only  under,  177. 

necessary  to  regulate  taxation  in  municipalities,  163. 

need  not  include  all  classes  in  one  scale,  22. 

to  provide  for  election  or  appointment  of  county  officers, 
133. 
GIFT,  as  extra  compensation,  84. 

devise  or  descent,  property  acquired  by,  215. 

legislature  cannot  authorize,  82. 

to  pay  for  street  improvements,  82. 

to  person  injured  in  employ  of  state,  83. 

to  Tia  J  nana  sufferers,  88. 

Yosemite  wagon  road,  84. 
GLENN  COUNTY,  act  establishing,  134. 
GOVERNMENT,  powers,  how  distributed,  50. 

purposes  of,  11, 12. 

what  instituted  for,  11. 

land,  agreement  to  locate  plaintiff  upon,  98. 
GOVERNOR,  appointments  to  vacancies  by,  88. 

approval  of  and  objection  to  bills,  60. 

commander  in  chief  of  militia,  88. 

compensation  of,  92. 

discretion  not  controlled  by  mandamus,  61. 

duties  of,  88. 

duty  in  cases  of  treason,  123. 
.    election"  of,  87. 

has  power  to  investigate  prison  directors,  130. 

impeachment,  death,  removal,  inability  etc.,  91. 

intent  to  limit  patronage  of,  89. 

may  adjourn  legislature  in  cases  of  disagreement  of  the 
two  houses,  90. 

may  call  forth  militia,  123. 

may  convene  legislature  on  extraordinary  occasions,  90. 

may  grant  reprieves,  pardons,  etc  ,  122. 

may  object  to  items  of  general  appropriation  bill,  61. 

may  recommend  removal  of  judicial  officer,  114. 

may  require  information  from  oificers,^. 

messages  to  legislature,  90. 

not  part  of  legislature,  53. 

not  to  be  elected  to  U.  S.  senate,  92. 

pardoning  power  of,  122. 

returns  of  election,  87. 

supreme  executive  power  vested  in,  87. 

term  of  office,  87. 

to  appoint  prison  directors,  129. 

to  approve  all  laws,  60. 

to  commission  officers  of  militia,  123. 
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GOVERNORi  to  fill  vacancies  in  railroad  commission,  187. 

to  fill  vacancy  in  Superior  Court,  HI. 

to  fill  vacancy  in  Supreme  Court,  97. 

to  fill  vacancy  where  no  mode  is  provided  by  constitu- 
tution,  88. 

to  hold  no  other  office,  90. 

to  issue  writs  of  election  to  fill  vacancy  in  legislature,  58. 

to  keep  seal  of  state,  90. 

to  see  that  laws  are  executed,  88. 

vacancy  in  office  of,  87. 

when  legislature  to  elect,  87. 

who  eligible,  87. 
GRAND  JURY,  how  long  may  hold,  20. 

illegally  summoned  by  elisor,  18. 

irregularity  in  drawing,  19. 

manner  of  drawing,  19. 

once  a  year,  18. 
GRANTS  and  commissions,  how  issued,  90. 

certain  existing,  invalid,  180. 

of  land,  restrictions  on,  208. 

power  of  taxation,  not  t  >  be  surrendered,  195. 

special  acts,  prohibited,  71. 

to  institutions  not  under  state  control,  prohibited,  63. 

to  religious  institutions,  prohibited,  82. 
GRAVEYARDS,  removal  of  bodies  from,  75. 

special  legislation  prohibited,  71. 
GREAT  SEAL  of  state,  90. 
GROWING  CROPS,  exemption  from  taxation,  189. 

fruit  trees  are  not.  189. 
HABEAS  CO K PUS,  bail  on  when  arrested  for  murder,  15. 

bail  upon,  14. 

defendant    not    entitled   to    discharge  on,   in   certain 
cases,  19. 

detained  witness  may  be  discharged  on,  14. 

jurisdiction  of  Superior  Court,  1('3. 

jurisdiction  of  Supreme  Court,  98. 

pleading  in,  14. 

will  not  reach  misdemeanor  declared  by  ordinance,  17. 

writ  not  to  be  suspended,  12. 
HARBOR  COMMISSIONERS'  act,  77. 

imposition  of  penaltieu  by,  52. 
HARBOR  FRONTAGE,  eminent  domain,  as  to,  205. 

private  ownership  subject  to  piiblic  right  of  way,  206. 

withheld  from  grant  or  sale,  206. 
HARD  LABOR  AS  PUNISHMENT,  14. 
**HARTSON    ACT,"  54. 
HASTINGS  COLLEGE  OF  LAW,  129. 

HEALTH,  state  board  of  must  be  provided  by  legislature,  2)7. 
H  KIRS,  aliens  as,  125. 

HIGH  SCHOOLS,  act  of  1891  establishing.  164. 
HIGHER  OFFENSE,  defendant  cannot  be  convicted  of,  after 

conviction  for  lower,  27. 
Highways,  see  Roads. 
Holiday,  see  Legal  Holiday. 
HOME,  for  care  of  inebriates,  171. 
for  feeble  minded  children,  50. 
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HOMESTEAD,  estimated  cash  value,  207- 

exemption  of,  207. 

legislation  requited  to  protect,  207. 

of  married  person,  liow  conveyed,  207. 

value  may  exceed  amount  of  exemption,  20/ . 
HOSPITALS,  uppropriations  forbidden  unless  under  state  con- 
trol, 63.  .  .  _. 
HOMICIDE,  deposition  of  witnesf^es  in  cases  of,  24. 
HOUSE   OF  CORRECTION,  act  of  1878,73 

in  Sail  Francisco,  act  relating  to,  22d,  ^o3. 
HUSBAND  AND  WIFE,  property  rights  of,  215. 
IDIOT,  cannot  be  an  elector,  48. 

exempt  from  poll  tax,  201.  ,  ^      o^ 

IMMUNITJES,  from  bein^-  twice  put  in  jeopardy,  24. 

from  imprisonment  for  debt,  41. 

of  citizens,  46.  ,     .  ,  ..  v  -x  -*  ^   -^ 

to  corporations,  special  legislation  prohibited,  /I. 
of  members  of  legislature  from  arrest,  57. 

Imvamng  Obligation  of  CmitracU,  see  Cmtracts. 

IMPEACHMENT,  assembly  has  sole  power  of,  61. 

of  governor,  91.  ,     .   ,  r ^ 

two-thirds  of  senators  elected  necessary  for,  61. 

what  judgment  of  extends  to,  61. 

what  officers  liable  to,  61. 
IMPOSTS,  jurisdiction  of  Superior  Court,  103. 

jurisdiction  of  Supreme  Court,  97. 
IMPRISONMENT,  for  debt,  41. 

in  case  of  fraud,  41. 

oil  account  of  fine,  13. 

militia  fine,  41. 

torts,  41.  ..       e  ,/x 

INALIENABLE  RIGHTS,  security  of,  10. 
INCOME  TAXES,  may  be  assessed.  201. 

INCUMBENT,  no  vacancy  while  there  IS  an,  89.  .*  ^  ♦„ 

INDEBTEDNESS,  of  counties,  cities,  etc.,  must  be    Hmited.to 
revenues  of  same  year   171. 

restrictions  on  state,  206.  vsv4»«^  71 

special  legislation  for  relief  of  corporations  prohibited,  71. 

vote  necessary  to  create,  172. 
INDIANS,  separate  schools  for,  10. 
INDICTMENT,  appeal  in  all  cases  prosecuted  by,  lOO, 

for  contempt  in  some  cases,  26. 

for  libel  where  tried,  20. 

or  information,  18. 

time  in  which  to  file,  28. 

what  is  sufficient,  49. 

see  Information.  ,    .  ««  oc 

INDIGENT  PERSONS,  act  providing  for  maintenance  01,  6S. 
INFAMOUSOFFKNSES,  among  misdemeanors,  49.         .  ,   ..  ^ 
INFERIOR  COURTS,  can  only  be  established  by  legislativ e 
enactment,  116. 

jurisdiction  of,  116. 

vacancy  in,  how  filled,  93,  116. 
INFORMATION,  appeal  in  all  cases  prosecuted  by,  100. 

chaiging  lottery  ticket,  67. 
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INFORMATION,  defective  for  murder.  32. 

for  contempt  may  be  filed  in  some  cases,  26. 

for  murder,  bail  on  habeas  corpus,  15. 

may  be  filed  before  shorthand  notes,  20. 

must  be  filed  within  one  year,  19. 

must  charge  offense  disclosed  by  evidence  taken  before 
commitment,  20. 

not  in  conflict  with  U.  P.  constitution,  19. 

olf'ftnses  prosecuted  by,  18. 

order  necessary  for  filing  second,  32. 

or  indictment,  time  within  which  to  be  filed,  28. 

section  1382,  Penal  Code,  is  mandutory,  2s. 

what  is  sutlieieut,  49. 
INHERITANCE,  rights  of  foreigners,  44. 
INJUNCTIONS,  may  be  served  on  legal  holidays.  10.3, 
IN  REM,  special  proceedings  under  act  supplemental  to  Wright 

act  are,  ine. 
INSANE  PERSONS,  cannot  be  electors,  48. 

exempt  from  poll  tax,  201. 
INSOLVENCY  act  of  1876,  5.3. 

act  of  1880  i\8  impairing  obligation  of  contract,  42. 

act  of  1880  permitting  appeal  in  case  of  contempt,  21. 

courts    not   divested  of  jurisdiction  by  bank   commis- 
sioner's act,  103. 
INSOLVENT  DEBTORS,  not  compelled  to  testify,  25. 
INSPECTORS,  of  merchandise  in  municipalities,  170. 
INSTALLMENTS,  payment  of  taxes  in,  195. 
INSTITUTIONS,  appropriations  for,  not  under  state  control 

prohibited.  63. 
INSTRUCTIONS,  as  to  immodest  acts,  119. 

court  may  declare  the  law  but  cannot  charge  jury   as  to 
facts  119. 

improper,  119, 121. 
INSURANCE  COMPANIES,  foreign,  license  tax  upon,  166. 
INSURRECTIONS,  power  of  governor  to  suppress,  123. 
INTEREST,  on  state  debt,  provision  for  payment,  206. 

special  laws  prohibited,  71 . 

to  be  charged  bv  pawn  brokers,  74. 
INTOXICATING  liquors,  law  aflccting  title  to  property  in,  30. 
INVASION,  may  incur  debt  to  repel,  206. 

power  of  governor  to  repel,  i23. 

writ  of  habeas  corpus  rnav  be  s  spended,  12. 
INVOLUNTARY  SERVITUDE,'  prohibited,  45. 
IRRIGATION  CANAL,  in  street,  202. 

IRRIGATION  DISTRICTS,  are  class  uf  municipal  corporations, 
172. 

are  public  corporations,  143. 

assessment  is  not  a  tax,  192. 

indebtedness  how  created,  172. 

jurisdiction  in  snecial  proceedings,  106. 

no  constitutional  right  to  vote,  49. 

non-resident  laud  owners,  48. 

power  of  taxation,  164. 
JEOPARDY,  after  defendant's  consent  to  discharge  of  jury,  30. 

after  discharge  on  examination,  30. 

by  reason  of  plea  of  guilty,  28. 
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JEOPARDY,  by  reason  of  variance,  29. 
charge  of  "prior  conviction,"  32. 
defendant  is  not  in  becauue  ol  bickness  of  juror,  28. 
defined,  31^ 

from  defective  Information,  82. 
must  be  entered  on  minutes,  27. 
person  had  not  been  in  becMuse  new  county  formed  and 

new  information  filed,  26. 
plea  after  reversal  on  appeal,  27. 
plea  of  in  second  trial  for  libel,  28. 
plea  of  must  be  passed  on  by  jury,  27. 
sickness  of  juror  28. 
twice  in,  24. 
when  attHChes,  16,  31. 
when  tried  for  second  offense,  closely  connected  with 

first,  30. 
where  error  in  date  of  alleged  crime,  31. 
Joint  Stock  Companies,  «c«  Corporations. 
JOURNALS  OF  LEGISLATURE,  ayes  and  noes  on  final  passage 

of  bills.  r)8. 
ayes  and  noes  on  removal  of  justices,  114. 
cause  of  removal  of  justices  to  be  entered  in,  114. 
each  house  to  keep,  57. 
entry  in,  67,  69. 

objections  of  governor  to  be  entered  in,  60. 
presumption  concerning,  59,  81,  211. 
proposed  amendments  to  be  entered  in,  210. 
vote  on  elections  to  be  entered  in,  81. 
JUDGE,  absence  for  sixty  days  forfeits  office,  11.3, 
cannot  be  too  cautious  in  criminal  trial,  120. 
failure  to  decide  within  ninety  days,  1*22. 
no  leave  of  absence  allowed,  113. 
not  to  receive  fees  or  perquisites,  118. 
of  inferior  courts,  duties,  etc.,  116. 
shall  not  charge  as  to  facts,  119. 
see  Justices  of  Supreme  Court. 
JUDGES  OF  SUPEhlOR  COURT,  act  Increasing  number  in 

San  Bernardino,  113. 
at  least  one  judge  shall  be  elected,  111. 
compensation  of,  118. 
elections  and  term  of  office,  112. 
may  be  impeached,  61. 
may  be  removed  by  legislature,  114. 
may  hold  office  in  other  counties,  113. 
not  eligible  to  other  office  during  term,  118. 
number  may  be  increased  or  diroiuishcd,  113. 
pro  tempore,  may  be  agreed  upon  in  writing,  113. 
salary  of,  118. 

shall  apportion  business  among  themselves,  112. 
shall  not  practice  law,  122. 
vacancy,  how  filled,  112. 
who  eligible,  122. 
,'UDGMENT  against  minor  may  be  suspended,  23. 
by  department,  when  final,  96. 
concurrence  of  justices  necessarv  to  pronounce,  94. 
If  reversed  upon  appeal  by  defendant,  can  not  be  pleaded 

upon  new  trial,  27.  f»c»«cu 
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JUDGMENT  of  affirmance  in  case  of  equal  division,  96. 

on  impeacbment,  extent  of,  61. 

suspension  of,  against  criminal  minors,  64. 

vacate:1  by  order  to  hear  in  baulc,  95. 
JUDICIAL,  a  department  of  state  government,  50. 

(sertain  officers  may  be  removed  by  senate,  114. 

designation  of  courts,  92. 

jurisdiction  of  inferior  courts,  116. 

not  eliM:ible  to  any  other  office,  118. 

notice  of  city  charter,  146. 

notice  of  statutory  requirements,  83. 

officer,  shall  not  have  fees  of  office  or  perquisites,  118. 

officers,  justices  of  the  peace  are,  115. 

officer,  police  judge  is,  117. 

opinions  of  Supreme  Court  shall  be  published,  118. 

power  of  railroad  commissioners,  187. 

power,  where  vested,  92. 

proceedings  to  be  only  in  English  language,  65. 

process,  style  of,  121 .  .         . 

what  are  courts  of  record,  116. 
JURIES,  local  and  special  legislation  prohibited,  71. 

not  to  be  charged  as  to  matter  of  fact,  119. 
JURISDICTION,  amount  sued  for  is  test  of,  101. 

appellate  in  quo  warranto,  99. 

appellate,  not  controlled  by  amount  of  counter-claim,  99. 

appellate  of  Supreme  Court,  97. 

in  action  to  condemn  laud,  110. 

in  actions  in  equity,  105. 

in  cases  of  unlawful  detainer,  105. 

in  equity,  how  tested,  109. 

in  issuing  mandamus,  prohibition  and  certiorarii  110. 

in  quo  warranto,  106. 

of  a  recorder  of  a  city,  131. 

of  cases  in  equity,  to  be  tested  by  English  chancery,  109. 

of  inferior  courts,  116. 

of  justices'  courts  in  unlawful  detainer,  114. 

of  justices  of  the  peace,  98, 114. 

of  misdemeanors,  116. 

of  petit  larceny,  115. 

of  Superior  Courts,  how  determined,  105. 

on  appeal  where  justice  court  had  not  jurisdiction,  109, 

original,  of  supreme  Court,  101. 

over  appeals,  luO. 

to  determine  legal  toll,  109. 

to  determine  right  to  waters  of  a  spring,  103. 

to  determine  title  to  real  estate,  104. 

to  try  conspiracy,  107. 

to  try  misdemeanor  for  gaming,  107. 
JUROR,  bias  of,  17. 

challenge  to,  17. 

exceptions  to,  17, 18 . 

exclusion  as,  for  conviction  of  bribery,  perjury,  etc.,  216. 

not  incompetent  on  account  of  religious  belief,  12. 

sickness  of,  28. 
JURY,  charge  ot  court  to,  119. 

diBChnrge  of,  with  consent  of  defendant,  30. 
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JURY,  fee  of,  must  be  deposited  if  required  by  rule,  17.  I 

improper  instructions  to,  119, 121, 
in  nction  to  foreclose,  16. 
in  civil  actions,  number  of,  17. 

in  civil  MCtlous,  rhree-fourths  may  render  verdict,  17. 
instructions  to,  in  fixing  damages  for  railroad  right  of 

way,  30. 
in  triHl  for  violation  of  mu'n'cipnl  ordinance,  18. 
may  be  discharged  on  legal  holiday,  108. 
meaning  of  tti»il  by,  16. 
must  pass  on  plea  of  former  jeopardy,  27. 
neglect  to  demand  not  a  waiver,  16. 
number  in  civil  cases  may  be  agreed  on,  17. 
opinion  of  coutt  must  not  be  given  to,  119. 
reading  newspapers,  26. 
right  of  trial  by,  shall  be  secured,  17. 
shall  ascertain  compensation  for  private  property,  unless 

waived,  34. 
trial,  denial  of  by  justice,  17. 
trial  in  cases  of  equity  jurisdiction,  36. 
viewing  premises,  31. 
see  Grand  Jury, 
see  Trial  by  Jury. 
JUSTICE  OF  THIi:  PEACE,  act  establishing  in  incorporated 

cities,  etc.,  H4. 
allowed  fees,  etc.,  lis. 

appeal  from  whore  it  bad  no  jurisdiction,  105. 
are  judicial  oHicers,  115. 
as  police  justice,  78. 

cannot  be  established  by  chari*^r,  when,  152. 
city  recorder  has  function^  as,  131. 

concurrent  jurisdiction  in  forcible  entry  and  detainer,114. 
election  of,  116. 

have  jurisdiction  to  foreclose  certain  liens,  114. 
in  incorporated  cities,  70,  144. 
jurisdiction  in  action  for  conversion,  108. 
^'urisdietion  in  unlawful  detainer.  114. 
jurisdiction  to  try  petit  larceny,  115. 
legislature  to  determine  number  in  cities,  70. 
limitation  on  jurisdiction,  114. 
local  and  special  legislation  prohibited,  71. 
number,  powers  and  duties  to  be  fixed,  114.  ! 

powers,  etc.,  93. 
S'llary,  of,  78. 
term  of  ofhce,  IM,  221. 
JUSTICES  OF  SUPREME  COURT,  affidavit  to  be    taken  on 

drawing  salary,  122. 
authority  to  issue  writs,  97. 
election  of,  97. 
eligibility  of,  122. 
niHv  sit  in  any  department,  96. 
not  eligible  to  other  office  during  term,  118. 
powers  and  duties  of,  94. 

removal  from  office,  114.  j 

salary  of,  118.  3 

shall  not  practice  law,  122.  f 

■1 
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JDST1CE8  OF  SUPREME  COURT,  subject  to  impeachmeut,  61. 

to  appoint  reporter,  121. 

see  Supreme  Court. 
LABORERS,  claims  in  attachments,  etc.,  S2, 79. 

eight  hours  a  days'  work,  220. 

liens  secured  upon  property,  217. 
LAND,  action  to  condemn,  jurisdiction,  110. 

assessment  of  cultivated  and  uncultivated,  191. 

compensation  for,  how  deternfined,  88. 

contract  for  purchase,  115. 

determination  of  ownership,  38. 

how  assessed,  191. 

protection  from  overflow,  29. 

public  policy  against  holding  large  tracts  of  unculti- 
vated, 208 

sectionized,  how  assessed,  191. 

state  certificate  for  school,  209. 

state,  proceeds  devoted  to  schools,  125. 

suitable  for  cultivation  to  be  sold  to  actual  settlers  in 
tracts  not  exceeding  320  acres,  208. 

suitable  for  cultivation,  how  determined,  208. 

tide,  withheld  from  sale,  206. 

title  to,  jurisdiction  to  determine,  104. 

value  of,  how  determined,  38. 

value  of,  to  be  at  time  taken,  37. 
LAND   AND   HOMESTEAD    EXEMPTION,  protection   from 

forced  sale,  207. 
LAUN  DRY  ORDINANCES,  11, 23, 157, 161. 

in  Modesto,  166. 

prohibiting,  except  in  specified  district,  46. 

regulating,  47, 
Lmw,  see  Due  Process  of  Lww. 

LAW  LIBRARIES,  act  to  establish  is  constitutional,  134. 
LAW  MAKING  POWER.  53. 

not  synonymous  with  legislature,  151. 
LAWFUL  CALLING,  any  one  may  pursue,  10. 

alien  entitled  to,  10. 
LAWS,  a  majority  of  members  necessary  to  pass,  56. 

amending  or  revising  by  reference  to  title,  68. 

bills,  how  may  become  laws,  60. 

bills  of  attainder  and  ex  post  facto  law^s  are  prohib- 
ited, 41. 

bill  to  be  presented  to  governor,  60. 

bills  to  be  read  three  times,  58. 

city  charter  as,  59. 

continued  in  force,  222. 

creating  municipal  corporations  may  be  altered  or  re- 
pealed, 187. 

enacting  clause  of,  5L 

examples  of  laws  repealed,  etc.,  222, 226. 

existing,  what  to  remain  in  force,  222. 

Sovernor  to  see  them  faithfully  executed,  88. 
ow  passed  over  governor's  veto,  60. 
how  revised  and  amended,  65. 
local  or  special  prohibited,  70,  71. 

27 
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i 
LAWS-Coutlnued.  i 

OF  GKNBBAL  NATURE  TO  HAVE  UNIFORH  OPERATION,  21. 

Boys'  and  Girls'  Aid  Society  act,  23. 

cities  Of  5tb  and  6th  classes,  act  of  1873,  21. 

county  and  township  government,  23. 

county  government  act,  1887, 21. 

county  government  act,  1889, 22. 

general  law  need  not  include  all  classes  in  one 

scale,  22. 
insolvent  act  of  1880,  21. 
McClure  charter,  24. 
ordinance  regulating  laundries,  23. 
salaries  of  officers,  act  of  1891,  22. 
sections  8665,  3670,  Political  Code,  22. 
street  mil  way  act,  23. 
Sunday  lnw,23. 

Whituey  act,  ipolice  courts,)  21. 
only  passed  by  bill,  58. 

or  law  impairing  obligations  of  contract,  41. 
parts  of  appropriation  bills  rejected  by  governor,  60. 
read  three  several  days,  59. 

relating  to  judicial  system  in  force  till  changed  by  legis- 
lature, 222. 
road,  remained  in  force,  75. 
should  have  liberal  construction,  80. 
to  be  accompanied  by  statement  of  receipts  and  expendi- 
tures, 63. 
to  be  published  in  English  only,  65. 
to  embrace  but  one  subject,  etc.,  65. 
what  repealed  by  new  constitution,  222. 
yeas  and  nays  on,  58. 

see  Sp€4:^^ial  Laws.  Oeneral  Latos,  Simday  Law. 
LEGAL  DAYS'  WO  UK,  220. 

LEGAL   HOLIDAYS,  injunctions  and  writs    of    prohibition 
berved  on,  103. 
jury  may  be  discharged  on,  108. 
LEAVE  OF  ABSENCE  to  judicial  officers,  US. 
LEGISLATION,  special,  carfully  guarded  against,  177. 

special,  prohibited,  71 
LEGlSLATIVifi  DEPARTMENT,  51. 
LEGISLATURE,  acts  of,  to  embrace  but  one  subject,  65. 
a  department  of  state  government,  50. 
all  impeachments  tried  by  senate,  61. 
approval  of  city  charters,  59. 
authority  in  cases  of  treason,  122. 
ayes  and  noes  to  be  entered  on  journal  at  desire  of  any 

three  members,  57. 
cannot  grant  leave  of  absence  to  judicial  officer,  113. 
common  carriers  subject  to  control  of,  185. 
common  schools,  125,  126. 
contingent  expenses,  65. 
districts,  55. 

doors  of  each  house  to  be  open,  except,  etc.,  58, 
DUTY  OP,  in  amending  constitution,  210.  1 

in  revising  constitution,  211.  J 

regarding  county  governments,  133.  jj 
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LEGISLATURE,  bach  housr  judge  of  election  and  qualifica- 
tion of  members,  57. 

shall  choose  its  ollicers,  57. 
general  appropriation  bill  shall  contain  what.  81. 
OOVEBKOR  is  not  part  of,  53. 

may  convene^  in  extra  session,  90. 

shall  communicate  by  message  to,  90. 
bas  no  power  to  authorize  lotteries,  etc.,  79. 
how  laws  are  passed,  58. 
journals  as  evidence,  57. 
lobbying  a  felony,  86. 
may  abolish  otfice  of  surveyor  general,  92. 
may  authoruse  counties  to  unite  in  election  of  one  school 

superintendent,  125. 
may  be  adjourned  by  governor  when,  90. 
may  change  number  of  judges,  113. 
may  diminish  compensation  of  certain  state  officers,  92. 
may  direct  appointment  or  election  of  certain  otRcers,  214. 
may  direct  mode  of  auditing  expenses  of  prison  directors, 

130. 
may  establish  inferior  courts,  92. 
may  forfeit  charters  of  transportation  companies,  188. 
may  prescribe  courts  of  record,  116. 
HAY  PRESCRIBE  penalty  for  failure  to  fix  water  rates,  202. 

powers  of  prison  directors,  130. 

lor  court  commissioners,  117. 

for  expenses  of  constitutional  convention,  221. 

for  income  taxes,  201. 

for  payment  of  taxes  by  installments,  195. 

for  reduction  from  credits  in  assessment,  189, 
may  remove  judge  or  justice,  114. 
may  vest  coiporate  authorities  with  power  to  levy  taxes, 

163. 
MEMBERS,  can  only  be  expelled  by  two-thirds  vote,  57, 

not  eligible  to  certain  offices,  62. 

shall  not  accept  railroad  free  passes,  186. 

each  house  shall  judge  of  election  of,  67. 
■    not  to  be  appointed  to  certain  offices  during  term 62 . 

membersof  m  each  house,  55. 

of  assembly  when  and  how  chosen,  54. 

of  senate  when  and  where  chosen,  55. 

shall  subscribe  oath,  214. 

shall  vote  viva  voce  at  all  elections,  81. 

term  of  office  55. 

when  elected,  64. 
mileage.  65. 

neither  iiouse  to  adjourn  more  than  three  days  nor  to  an- 
other place,  58. 
no  bills  to  be  introduced  after  fifty  days,  except,  etc.,  53. 
DO  increase  of  mileage  or  per  diem  during  term,  65. 
no  increase  of  pay  of  members  or  attaches  during  the 

term,  65. 
notflynonomous  with  law  making  powers,  151. 
of  what  composed,  51. 
pay  of  members  of,  53. 
per  diem  ol  members,  65. 
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LEGISLATURE,  power,  assembly  has  sole  power  of  impeach* 

ment,  6L 

as  to  municipal  corporations,  and  irrigation  dls- 
tricti,  142. 

delegation  of,  53. 

harbor  commissioners  cannot  exercise  legislative,  52. 

may  not  be  delegated,  168. 

of  over  taxation,  164. 

of  viticultural  commissioners,  53. 

sanitary  and  police,  52. 

to  compel  attendance  of  members,  57. 

to  each  house  to  determine  rules  of  proceedings,  57. 

to  enact  section  772,  Penal  Code,  17. 

to  establish  county  boundary,  53. 

to  establish  law  libraries,  i:^. 

to  grant  pardons  restr  cted,  123. 

to  pass  police  laws,  212. 

to  provide  for  taking  deposition,  24. 

to  re-district  state  for  board  of  equalization,  197. 

to  remove  railroad  commissioners,  188. 

to  vacate  streets,  169. 

where  vested,  51. 
presumptions  as  to  regularity  of  proceeding,  57. 
privileges  of  members,  57. 
proceedings  shall  be  published  in  English,  66. 
quorum  of  each  house,  57. 
restriction  on  power  to  create  debt,  206. 
secretary  of  state  shall  keep  records  of.  91. 
sessions  of,  53. 

shall  approve  amendments  to  city  charters,  147. 
shall  approve  or  reject  city  charters.  147. 
shall  choose  governor,  when,  87. 
shall  classify  by  population,  135,136. 
shall  define  powers,  etc.,  of  prison  directors,  warden  and 

clerks,  13]. 
shall  delegate  power  to  remove  Chinese  without  corpor- 

ate  limits,  213. 
shall  determine  number  of  justices  of  the  p?ace,  114. 
shall  direct  classification  of  prison  directors  129. 
shall  encourage  promotion  of  intellectual,  etc.,  improve- 
ment, 124. 
shall  enforce  provision  against  Chinese,  212.  213. 
shall  establish  a  system  of  county  governments,  132. 
shall  fix  jurisdiction  of  inferior  courts,  116. 
shall  have  i>ower  to  aid  certain  institutions,  63. 
shall  make  no  appropriation  for  sectarian  purposes, 82. 
shall  not  aid  certain  iustltntions,  63. 
shall  not  delegate  power  to  special  commissions,  private 
corporations,  etc.  to  perform  municipal  function,  168. 
shall  not  extend  franchise  or  remit  forfeiture,  180. 
shall  not  grant  charter  for  banking,  179. 
shall  not  impose  taxes  on  counties  or  municipal  coroor- 

atioiis,  163.  *^ 

shall  not  lend  credit  of  state,  82. 
sjft^l  not  pass  local  or  special  laws,  71. 
shall  not  permit  leasing  or  alienating  franchise,  181. 
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LEGISLATURE,  shall  pass  laws  limiting  telegraph  and  gas 

^companies,  85. 

shall  pass  laws  regulating  sales  of  shares  of  stock,  79. 

shall  pass  laws  to  enforce  article  on  "corporations,"  189. 

shall  pass  necessary  laws  to  carry  out  article  on  "revenue 
and  taxation,"  201. 

shall  protect  homesteads,  207. 

shall  protect  from  alien  paupers,  etc.,  211. 

shall  protect  navigable  waters.  206. 

shall  provide  for  assessment  of  lauds  in  small  tracts,  191. 

shall  provide  for  a  state  board  of  health,  217. 

shall  provide  for  election  and  duties  of  clerk  of  Supreme 
Court.  117. 

shall  provide   for  election  or    appointment  with  terms 
and  duties  of  county  ofiicers.  133. 

shall  provide  for  enforcement  oi  mechanics'  liens,  217. 

shall  provide  for  incorporation,  etc.,  of  the  cities  and 
towns,  137. 

shall  provide  for  organizing  militia,  123. 

shall  provide  for  poll  tax,  201. 

shall  provide  for  publication  of  the  Supreme  Court  opin- 
ions, 118. 

shall  provide  for  punishment  of  defalcation  of  public 
funds,  63. 

shall  provide  for  township  organization,  132. 

shall  provide  for  working  of  convicts,  131. 

shall  regulate  storage  and  wharfage  charges,  85. 

shall  require  taxpayers  to  make  statement,  195. 

8i)eci8l  appropriation  bill  shall  contain  but  one  item,  85. 

to  keep  journals,  67. 

university,  128. 

vacancies,  how  filled,  58. 

vacancies  in  either  house,  58. 

see  Acts  of  Legislature. 
LEGITIMATION  OF  CHILDREN  by  special  act  prohibited,  71. 
LEVEE  DISTRICT,  act  providing  for  forming  in  Sutter  Co.,  40. 
LIABIUTY  OP  STOCKHOLDER,  178. 
LIBEL,  indictment  for,  20. 

number  of  prosecutions,  28. 

truth  may  Se  given  in  evidence,  20. 

two  or  more  in  one  article,  20,  28. 

where  triable  20 
LIBERAL  CONSTRUCTION,  all  laws  should  have,  M). 
LIB  BRTY,  not  to  be  depiived  of  without  due  process  of  law,  24. 

of  conscience  secured,  12. 

of  the  press,  20. 

of  speech,  20. 
LIBRARIES,  law,  act  establishing,  134. 
LICENSE,  act  regulating  saloons,  145. 

cannot  be  granted  oy  special  act,  71. 

failure  t  >  procure  does  not  create  a  debt,  159. 

for  peddling,  etc.,  160. 

hawkers,  etc. ,  in  Los  Angeles,  act  to,  225. 

of  saloons,  ordinance  regulating,  47,  161. 

ordinances,  Sunday  closing,  47. 
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LICENSE,  ordlnauces  upon  sheep  raising,  46. 

powers  of  supervisors  to  collect.,  191. 
LICENSE  TAX  COLLECTOR,  authority  of  supervisors  to  ap- 
point, 136. 

power  to  appoint,  163. 
LICENSE  TAX,  22. 

act  providing  for  collecting,  171. 

county  goverument  act,  133. 

levied  by  supervisors  cannot  be  paid  to  city  treasury,  135. 

repeal  of  act,  159. 

upon  banking  corporations,  165. 

upon  railroad  corporations,  165. 

upon  sheep  business,  160,  163. 

upon  wine  and  liquor  business,  166. 
LIENS,  cannot  be  created  by  special  legislntion,  71. 

jurisdiction  of  justices  of  the  peace,  114. 

jurisdiction  of  Superior  Court,  102. 
LIENS  OF  MECHANICS,  law  not  repealed  by  constitution,  226. 

must  be  provided  for,  217. 

public  buildings  not  subject  to,  217. 
LIEUTENANT  GOVERNOR,  election,  duties,  qualificifcllons,  90. 

whennerform  duties  of  governor,  91. 
LIFE,  LIBERTY  AND  PROPERTY,  inalienable  rights  to.  10. 

not  to  be  deprived  of,  without  due  process  of  lnw,  24. 
LIGHT  AND  WATER.,  right  to  introduce  in  cities,  174. 
LIQUORS,  act  preventing  sale,  30. 
LOBBYING,  prohibited— a  felony,  80. 

services  of  an  attorney,  86. 

witnesses  compelled  to  testify,  86. 
LOCAL  IMPROVEMENTS,  Assessments  for,  164. 
LOCAL  LEGISLATION  prohibited,  71. 

LOCAL  OR. SPECIAL  LAWS,  intention  of  framers  of  consti- 
tution, 70. 
LOS  ANGELES,  act  authorizing  licensing,  etc.,  of  hawkers, 
etc.,  225. 

act  regulating  fees,  etc.,  in  county,  226. 

approval  of  charter,  151. 

charter  prior  to  1889,  151. 

charter  provision  concerning  depositary  of  public  mon- 
eys, 168,170,  171. 

number  of  judges  in,  111. 

public  library  of,  143. 

salarv  of  superior  judges,  llS. 

street  improvements  in,  142. 
LOTTERIES,  constitutional  policy  as  to,  80. 

information  charging,  67. 

power  to  authorize  search  for  tickets,  45. 

prohibited,  79. 

sections  319,  326,  Penal  Code,  83. 
LUCRATIVE  OFFICE  defined,  62. 

persons  holding  certain,  are  ineligible  to  state  office,  62: 
MAGISTRATE,  commitment  by,  18. 

MAJORITY,  special  statute  declaring  a  person  of  age  prohib- 
ited, 71. 
MALFEASANCE  IN  OFFICE,  conviction  for  disfranchises,  216. 
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MANDAMUS  In  claims  against  county,  178. 

original  jurisdiction,  110. 

Supreme  Court  has  original  jurisdiction  to  issue,  101. 

to  compel  allowance  of  salary  of  reporter  of  Supreme 
Court,  110. 

writs  of,  102. 
MANDATORY  and  prohibitory  provisions,  47. 
MARRIAGE,  contract  not  coutT oiled  by  formalitieB  of  any  re- 
ligious  sect,  215. 

jurisdiction  in  annulment  of.  103. 

separate  property  of  husband  and  wife,  215. 
MAYOR  to  certify  copy  of  city  charter.  147. 

to  fill  vacancy  inboard  of  supervisors  of   consolidated 
city  and  county,  145. 
McCLURE    CHARTER,  24. 

unconstitutionality  of,  187, 188. 
McCOFPIN  POLICE  BILL,  136. 
MECHANICS  LIENS,  laws  must  provide  for  enforcement  of,  217 

not  repenled  by  constitution,  226. 

public  buildings  not  subject  to,  217. 
MEDICAL  EXAMINERS,  boards  of,  145. 
MEDICINE,  act  to  rv  gulate  practice  of,  76, 169,  177. 
Members  of  Legislature,  see  Legislature. 
MESSAGE  of  governor  to  legislature,  90. 
MILEAGE,  of  members  of  legislature,  65. 

no  increase  of  mileage  or  per  diem  during  term,  65. 
MILITARY,  subordinate  to  civil  authority,  24. 
MILITIA,  elector  exempt  from  duty,  when,  49. 

fine  in  time  of  peace,  41. 

governor  may  call  forth,  123. 

governor  to  be  commander  in  chief,  88. 

may  carry  no  flag  or  device  except,  etc.,  124. 

officers  of,  elected  or  appointed,  123, 

organization  and  discipline,  128. 
MINING  BUREAU,  act  making  appropriation  for,  82. 
MINING  COMPANY,  may  be  sued  where  injury  occurred,  184. 
MINING  CORPORATIONS  to  post  monthly  statements,  189. 
MINING  DEBRIS,  act  concernhig,  69. 
MINOR,  cannot  be  affected  by  special  statute,  71. 

court  may  suspend  judgment  against,  23. 

convicted  of  crime,  disposition  of,  128,  169. 
MINUTES,  plea  of  former  jeopardy  must  be  entered  on,  27. 
MISCELLANEOUS  SUBJECTS,  213. 
MJSDEMEANORS  in  office,  summary  trial,  17. 

in  office,  to  be  tried  as  legislature  may  direct,  62. 

in  office,  trial  without  jury,  17. 

jurisdiction  of,  102,  107. 

"not  otherwise  provided  for,"  108,  106. 

number  of  jurors,  17. 

of  conspiracy,  jurisdiction  to  try,  107. 

of  g[aming  "provided  for."  107. 

Eetit  larceny  not  indictable,  110, 116. 
PRESENTATION  of  counsel,  effect  of,  28. 
MODE  OP  APPEAL,  where  legislature  failed  to  provide,  100. 
MODESTO,  laundry  ordinance  in,  166. 

ordinance  prohibiting  laundries,  46. 
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MONEY  drawn  from  treasury  without  authority,  82. 

how  drawn  from  treasury,  63. 

making  of  profit  out  of  public  money  a  felony,  171. 

officer  of  county  or  municipality  must  pay  into  treas- 
ury, 170. 

of  state  university,  how  drawn,  129. 

paid  into  state  treasury  can  not  be  refunded  by  special 
act,  71. 

paid  on  contract  for  purchase  of  stocks  on  margin  recov- 
erable, 79. 

subject  to  taxation,  189. 

true  value  of,  198, 
Mongolians,  see  Chinese. 
MONTGOMERY  AVENUE,  act  changing  grade,  169. 

improvement,  43. 
MORAL  TURPITUDE  should  determine  amount  of  bail,  14. 
MORTGAGE,  action  to  foreclose  is  equitable,  16. 

action  to  foreclose,  where  brought,  105, 185. 

foreclosure  is  forced  sale,  2u7. 

how  assessed  for  taxation,  191. 

true  value  of,  ly9. 

upon  quasi  public  corporations  for  taxation  purposes,  13?. 
MORTGAGE  TAX,  43. 

parol  agreement  4;o  pay,  194. 

right  to  recover,  192. 
MORTGAGEOR  is  entitled  to  deduction  though  mortgage  be- 
long to  state,  193. 
MOTIVE  for  alleged  libelous  publication,  20. 
MUNICIPAL  CORPORATIONS,  act  classifying,  144. 

act  for  organization  of,  152. 

irrigation  districts  are  class  of,  14-3, 172. 

not  to  be  created  by  special  laws,  137. 

other  than  cities  and  towns,  156. 

powers  possessed  by,  162. 

power  to  create,  164. 

power  to  levy  taxes,  165. 

Sacramento,  42. 

sanitary  districts  are,  143. 

taxation  an  essential  attribute  of,  164, 172. 

see  City—OUies  and  Counties. 
MUNICIPAL  AND  COUNTY  MONEYS,  deposited  where.  170. 

.profits  from  prohibited,  171. 
MUNICIPAL  GOVERNMENTS,  emanc  pated  from  legislative 

control,  73. 
MUNICIPAL  JUDICIARY,  controlled  by  general  laws,  145. 
MUNICIPAL  ORDINANCES,  trial    for   violation   of  without 

jury,  18. 
MUNICIPAL   OFFICERS,  compensation  of  shall  not  be  in- 
creased after  election  or  term  extended,  1.%. 

legislature  shall  provide  for  election  or  appointment,  133. 

must  pay  money  into  treasury,  170, 

police  j  udge  is  a,  98, 117. 
TwfTVT^r^ill^  public  funds  by,  171. 
MUNICIPAL  TAXES,  charter  may  provide  for,  151. 

power  to  levy  delegated  to  municipal  authorities,  163- 

provjsious  in  charter  for,  16a 


M9  INDEX  TO  CONSTITUTION  187© 

MUNICIPALITIES,  effect  of  constitution  upon,  161. 

may  enact  license  ordinance,  166. 

may  enforce  police  and  sanitary  re&rulations,  156. 

power  of  to  levy  and  collect  taxes,  168. 
MUKI>ER,  person  arrested  on  information  for  may  be  admit- 
ted to  bail  un  habeas  corpus,  15. 
NAMES,  change  of  by  special  legislation  prohibited,  71. 
NATIONAL  BANK  STOCK,  assessment  of,  190. 
NATURALIZATION,  native  of  China  not  entitled  to,  106. 

power  of  Superior  Court,  103. 
NAVIGABLE  WATER,  right  of  way  of  public  to,  206. 
NEVADA  COUNTY,  salary  of  superior  judge,  118. 
NEVADA  SCHOOL  DISTRICT,  act  not  repealed  by  constitu- 
tion, 223. 
NEW  CONSTITUTION,  distribution  of  copies,  229. 

election  for,  230. 

promulgation  of,  231. 

when  took  effect,  234. 
NEW  COUNTIES,  ascertaining  population,  78. 

boundaries,  76. 

effect  of  forming,  upon  criminal  prosecution,  25. 

legislative  power  as  to,  142. 

restrictions  as  to  forming,  131. 
NEWSPAPER,  article  re^d  by  members  of  jury,  26. 

libelous  publications  in,  20. 

number  of  prosecutions  for  libel,  28. 
NEW  TRIAL,  appeal  from,  99. 

after  HppeaJ,  27. 

on  question  oi  damages,  39. 

once  in  jeopardy  cannot  be  pleaded  upon,  27. 

will  be  granted  where  jury  read  certain  newspaper  arti- 
cle, 26. 
NON-JUDICIAL  days,  certain  writs  may  be  served  on- 103. 
NON-RESIDENT  ALIEN,  may  assign  property  inherited,  45. 
NON-SECTARIAN  schools  and  institutions,  169. 
NORMAL  SCHOOL,  legislature  may  establish,  126. 
NOTE,  non-negotiable  not  bonded  indebtedness,  181^ 

promissory,  given  for  stock  is  "jroperty,"  182. 
NOTES  OF  REPORTER,  as  evidence,  34. 
NOTICE,  assessment  of  lauds  in  reclamation  districts,  33. 

judicial,  of  statutory  requirements,  8:^. 

of  meeting  for  increase  of  corporate  stock,  181. 

opening  and  widening  streets,  27. 

under  street  laws,  151. 
NUISANCE,  action  to  abate.  111. 

defined.  111. 
OAKLAND,  act  of  1862  amending  charter,  162. 

ass  ssment  for  public  improvement,  32. 

city  charter,  act  of  1862,  225. 

street  impn)vemeuts  In,  189. 
OATH  OR  AFFIDAVIT,  for  issue  of  warrant,  45. 

of  justices  and  judges  on  drawing  salary,  122. 

of  senators  sitting  in  impeachment  trials,  61. 
OATH  OF  OFFICE,  form  of,  214. 

OBLIGATION  OF   CONTRACT,  change  of  remedy  does  not 
impair,  42. 
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OBLIGATION  OP  CONTRACT,  iusolvency  act  of  1880  does  not 

impair,  42. 

no  law  impairing  shall  ever  be  passed,  41. 

repeal  of  city  charter  doea  not  impair,  48. 
OFFENsES,  defendant  cannot  be  convicted  of  higher,  after 
conviction  of  lower,  27. 

how  prosecuted,  18. 

infamous  among  misdemeanors.  49. 

no  person  shall  be  twice  put  In  jeopardy  for  same,  24. 

power  to  pardon  after  conviction  for,  122. 
OFFICE,  acceptance  of  free  passes  worlds  forfeiture  of,  186. 

action  to  oust  from,  jurisdiction,  106. 

bribery  disqualities  for,  216. 

cannot  be  created  by  special  law.  71. 

corporation  must  maintain,  in  this  state,  183. 

defalcation  in  office  disqualifies  for,  62. 

eligible  to,  defined,  62. 

extension  of  term  of,  155. 

forgery,  perjury  and  malfeasance,  disqualifies  for,  216. 

form  of  oath  of,  214. 

legislature  may  direct  how  certain  may  be  filled,  214. 

lucrative,  defined,  62. 

no  property  qualification  necessary,  48. 

not  to  be  created  by  special  law,  72, 215. 

power  of  appointment  to,  50. 

salary  and  expenses  are  distinguishable,  118. 

term  of,  appointee  to  fill  vacancy,  112. 

term  of,  when  not  fixed  by  constitution,  218. 

trial  for  misdemeanors  in,  17. 

when  terms  commence,  221. 

when  vacancy  filled  by  governor,  88. 
OFFICER,  appointment  not  exclusively  an  executive  func- 
tion, 215. 

compensation  of  municipal,  shall  not  be  increased  dar- 
ing term,  153. 

not  to  be  allowed  extra  compensation,  84. 

not  to  be  interested  in  furnishing  supplies,  185. 

of  corporations,  residence  to  be  entered  in  books,  183. 

of  depnrtment,  to  furnish  information  to  executive,  88. 

of  militia,  123. 

of  United  States  not  eligible  to,  for  governor,  90. 

or  commissioners,  to  be  elected  or  appointed  as  lesris- 
lature  may  direct,  214.  . 

salaries  of,  in  counties  of  thirty-fifth  class,  22. 

special  legislation  as  to  fees  and  salaries  prohibited,  71. 

terms  of,    begin  on  first  Monday  after  first  day  of  Janu- 
ary, 221. 

terms  of,  how  fixed,  137. 

terms  of,  may  be  declared  by  law  when,  218. 

to  regulate  charges  for  storage  and  wharfage.  85. 

using  public  money  by,  a  felony,  171. 

what  impeachab  e,  61. 

when  to  take  ofiice.  97. 

»€€  Office. 
Offi^rs  of  Corporation,  see  Corporation. 


451  INDEX  TO  CONSTITUTION  1879 

OFFICIAL  REPORTER,  act  to  fix  salaries  of,  51. 
for  Supreme  Court,  121. 

maudHinus  to  compel  allowance  of  salnry,  110. 
of  supreme  court  salfCry,  82, 121. 
salary  o',  154. 
OMcUU  Oathy  see  Oath. 
OFFICIAL  SA  LARIES,  may  be  reduced,  153. 

not  CO  be  raised,  153. 
OPINIONS  of  court  must  Dot  be  given  to  jury,  119. 

of  supreme  court  to  be  published,  118. 
OPIUM,  ordinance  regulating,  160. 
ORDINANCE  against  dance  cellars,  etc.,  220. 
against  obstructing  sidewalks,  144. 
against  visiting  gambling  places,  73. 
concerning  saloons  and  gambling  places,  145. 
concerning  laundries,  23. 
declaring  obstruction  of  streets  unlawful,  158w 
discriminatins:  against  sex,  10. 
establishing  fire  limits,  160. 
fixing  salary  of  constable,  155. 
imposing  license  for  pedaling,  160. 
laundry  and  fire,  157. 

may  impose  penalties  in  addition  to  statute,  26 
may  prohibit  profane  language,  13, 
municipHl,  unreasonable  prohibited,  10. 
penalty  for  violating  city,  157. 
police  and  sanitary  regulations  by  municipal,  156. 
PROHIBITING  Chinese  labor,  11. 
'  laundries  except  in  specified  districts.  47. 

pool  selling.  168. 
repair  wooden  buildings,  160. 
slaughter  bouses,  145. 
visiting  gambling  game,  158. 
providing    for   appointment  of   chief  of    fire    depart- 
ment, 218. 
purporting  to  levy  license  tax  upon  sheep.  46. 
REGULATING  certificates  of  dealn  iu  San  Francisco,  159. 
cows,  160. 
dance  houses,  156. 
laundries  11,  161. 
licenses,  10- 
license  of  saloons,  161. 
opium,  160. 
sale  of  liquors,  10, 11. 
rule  determining  unreasonable,  162. 
selling  pools,  146. 

trial  lor  violation  of,  without  jury,  18. 
unusual  or  burdensome,  157, 162. 
ORIGINAL  JURISDICTION  of  Superior  Court,  102. 

of  Supreme  Court,  101. 
ORPHANS,  state  may  provide  for  support  of,  63. 
OVERFLOW,  protection  of  lauds  from,  29,  32. 
PARDON,  conditional,  123. 
PARDONING  POWER,  how  exercised,  122. 
PAUPERS,  exempt  from  poll  tax,  201. 
protection  from  alien,  212. 
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Pcu8€uje  of  BUls,  see  Laws. 

PATRONAGE  OF  GOVERNOR,  intent  to  limit, 89. 

PAWN  BROKER-,  interest  charged  by,  73. 

Penal  Code,  see  Codes.  • 

PEN  ALTI ES,  additional  may  be  imposed  by  cities,  160. 

additional  to  statute,  26. 

against  uudae  influence  at  elections,  216. 

cannot  be  remitted  by  specinl  legislatiou,  71. 

for  absence  of  members  of  legislature,  57. 

for  failure  to  fix  water  rates,  202. 

given  by  statute  is  not  tax,  impost,  etc.,  107. 

imposition  of  by  harbor  commissioners,  52. 

under  city  ordinance,  157. 
PENSION,  police  fund,  29. 

right  against  unreasonable  seizures  and  searches,  45. 
PEOPLE,  political  power  is  inherent  in,  11. 

rights  of,  not  impaired  by  constitution,  47. 

shall  have  right  to  freely  assemble,  21. 

style  of  process  shall  be  in  name  of,  121. 

to  exclude  from  office,  jury  and  right  of  suffrage,  216. 
PEBPETUTIE3,  forbidden,  216. 

charities  distinguished,  216. 
PERSONAL  INJURIES,  act  making  appropriation  for,  84. 
PERSONAL  LIABILITY,  Of  stockholder,  178. 
PETIT  LARCENCY,  jurisdiction  to  try,  110, 115. 

not  indictable,  110. 
PETITION,  to  the  legislature  for  redress  of  grievances,  21. 
Place  ofTHal,  see  Trial. 
PLEA,  of  former  jeopardy  must  be  passed  upon  by  iury,  27, 

of  former  jeopardy  must  be  entered  in  the  minutes,  27. 
PLEADING,  in  action  against  stockholder,  179. 

in  action  to  recover  railroad  taxes,  191. 

in  habeas  corpus.  14. 

to  recover  railroad  taxes,  74,  200. 
PLURALITY,  of  votes  constitutes  a  choice,  217. 
POLICE  COMMISSIONERS,  in  San  Francisco,  act  authorizing, 

appointing  of,  238. 
POLICE  COURTS,  ebtabllshed  by  city  charter, 93. 

how  not  established,  152. 

in  certain  cities  (Whitney  Act),  21. 

in  cities  of  thirty  thousand  inhabitants,  140. 

in  San  Francisco,  77. 

in  San  Francisco  by  act  of  1889,  93. 

not  abolished  by  constitution,  227. 
POLICE  JUDGE,  is  judicial  officer,  93, 117, 232. 

is  municipal  officer,  117,  232. 

may  preside  over  a  "court,*'  93. 

court  No.  2,  of  San  Francisco,  73. 
POLICE  JUSTICE  COURT,  in  San  Jose,  136. 
POLICE  LAWS,  legislature  mav  pass  necessary,  212. 
POLICE  POWER  OF  STATE,  as  to  practice  of  medicine,  212. 

as  to  vaccination,  212. 

may  be  exercised  over  corporations,  181. 

sanitary  districts  within,  52. 
T>r^T  T^V^f.^'*'^®  dance  cellars,  156. 
POLICE  REGULATIONS,  right  to  determine,  158. 
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POLICE  RELIEF  PENSION  FUND,  29. 

act  creatiug.  85, 168. 
POLICEMEN,  for  Sacramento.  77. 
Political  Ck)de,  see  Codes. 
POLITICAL  POWER,  inherent  In  people,  11, 
POLL  TAX,  legislature  shall  provide  for,  201. 

who  liable  to,  201. 
POPULATION,  legislature  shall  classify  by,  135, 136. 
POOLS,  ordinance  against  selling  on  races,  146. 
POSSESSION,  adverse,  for  five  years,  44. 

rights  of  foreign  residents,  44. 
POSTMASTER,  when  may  hold  civil  office,  62. 
POWERS,  cannot  be  delegated,  50. 

distribution  of,  50. 

of  appointment  to  office,  50. 

of  legislature  over  taxation,  164. 

of  municipal  corporations,  162. 

of  municipalities  to  levy  and  collect  taxep,  168«~ 

of  railroad  commission.  188.  ' 

to  regulate  water  rates.  203. 

see  Legislature. 
PRACTICE  OF  MEHICINE,  76. 

regulation  of,  169. 

unprofessional  conduct,  212. 
PRESIDENT  OF  SENATE,  lieutenant-governor  18,90, 

pro  tempore,  when  to  act  as  governor,  90. 
PRESIDING  JUDGE,  to  be  chosen,  111. 

duties  of,  HI. 
PRESS,  liberty  of,  iO. 
PRESUMPTION  GREAT,  definition  of.  13. 
PRINCIPAL  PLACE  OF  BUSINESS,  of  corporation,  184. 
PRINTING,  bills  in  legislature,  58. 

superintendent  of,  229. 

of  new  constitution,  229. 
PRIOR  (CONVICTION,  charge  of.  32. 
Prison  Directors,  see  State  Prison  Directors. 
PRISONERS,  good  conduct  of,  123. 
PRIVATE  PROPERTY,  act  for  taking  in  Santa  Clara,  40. 

mode  and  manner  of  taking,  88. 

not  liable  for  public  debts,  170. 

not  to  be  taken  without  compensation,  31,  34. 
Privileges  and  Immunities,  see  Imm,uniti€s. 
PROBATE,  jurisdiction  of  Superior  Court,  102. 

jurisdiction  of  Supreme  court,  97. 

matters,  appellate  jurisdiction  in,  102. 

proceedings,  general  rule  of  appeal,  99. 
PROCEEDINGS,   supplemental  against  debtor  of   judgment 

debtor,  26. 
PROCESS,  for  production  of  witness  in  state  prison,  29. 

style  of.  121. 
Process  of  Law,  see  Due  Process  of  Law. 
PROCLAMATION  of  governor  for  extra  session,  90. 

of  ratification  of  new  constitution,  211. 
PROFANE  LANGUAGE  prohibited  by  ordinance,  IS. 
PROHIBITION,  original  jurisdiction,  110.  .o' 

office  of  writ  of,  102. 

Supreme  Court  has  original  jurisdiction  to  Issue,  101, 
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PROHIBITION,  writ  may  be  served  on  legal  holidays,  im, 

writs  of,  102. 

writ  will  He  to  prevent  tria.1  on   indictment  illegally 
found,  18. 
PROHIBITORY,  when  provisions  of  constitution  are,  47. 
"PROOF  18  EVIDENT,"  defined,  IS. 
PROPERTY  cannot  be  exempted  by  special  legislation,  71. 

escaping  taxation,  190. 

laud  and  improvemeuts  separately  assessed,  191. 

laud  to  be  assessed  by  section  and  fractional  parts,  191. 

must  be  assessed  in  county  in  which  situated,  200. 

private  must  uot  be  taken  except  after  just  compensa^ 
tion,  34. 

right  to  acquire,  etc.,  10. 

seat  in  stock  board  is  uot  taxable,  190. 

subject  to  taxation,  189. 

to  be  assessed  in  proportion  to  value,  189, 190. 
PROPERTY  QUALIFICATIONS  as  to  irrigation  districts,  48.  49. 

none  for  holding  oflBce,  48. 

none  for  right  of  suffrage,  48. 
PROSECUTIONS,  criminal,  24. 

exlstiug  unaffected  by  constitution,  227. 

to  be  conducted  in  name  of  people,  121. 

see  Trial  by  Jury. 
PROVISIONS  OF  CONSTITUTION   are  mandatory  and  pro- 
hibitory, 47. 
PUBLIC  ASSEMBLY,  right  of,  21. 
PUBLIC  BUILDINGS,  act  authorizing  bonds  for,  172. 

not  subject  to  liens,  217. 
PUBLIC  CORPORATIONS,  what  are,  142. 
PUBLIC  DEBT,  private  property  not  to  be  taken  for,  170. 
PUBLIC  GROUNDS,  special  legislation  prohibited,  71. 
PUBLIC  INSTRUCTION,  superintendent  of,  124. 

salary  of  superinteudeut,  124 

election  of  superintendent,  124. 
PUBLIC  FUNDS,  embezz'.emeut  of  disqualifies  for  office,  62. 

making  profit  on.  or  using,  a  felony,  171. 

statement  of  receipts  and  expenses  to  be  published,  63, 

to  be  deposited  with  treasurer,  170. 
PUBLIC  LIBRARY  of  Los  Angeles,  143. 
PUBLIC  MONEYS,  depositary  of,  168, 170, 171. 
PUBLIC  POLICY,  spiritualism  not  contrary  to,  12. 
PUBLIC  SAFETY,  suspension  of  writ  of  habeas  corpus.  12. 
PUBLIC  SCHOOLS,  consolidation  act  does  not  control  in  San 
Francisco,  141. 

what  are,  126. 

see  Common  Schools. 
PUBLIC  TRIAL  defined,  32. 


excluding  persons  from  room,  32. 
guaranteed,  "' 


24,  26. 

means  of  enforcing  constitutional  right  to,  27. 

of  criminal  cases  must  be,  25. 
SRSHS  «.^®'  water  rights  declared  for,  202. 
A'UULic  \\  ORKS,  Chinese  prohibited  from  employment  on,  213. 

eight  hours  to  constitute  a  day's  work  on,  220. 

on  streets  of  city,  provisions  concerning,  17. 
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PUBLICATION,  jurisdiction  may  be  acquired  under  Wright 
act,  106. 

of  all  laws  and  official  writings  to  be  in  English,  65. 

of  ludinial  decisions,  118. 

of  libel,  20. 

of  proceedings  of  each  house,  57. 

of  proposed  amendmeuis  to  constitution,  210. 

of  proposed  city  charter,  146. 

of  rates  of  fare  and  freights,  186. 

of  receipts  and  expenditures  at  each  session,  63. 
PUNISHMENT,  cruel  and  unusual  prohibited,  12. 

by  imposition  of  hard  labor,  14. 
PURPOSES  OF  GOVERNMENT,  11. 
QUALIFICATION,  each  house  to  judge  of,  57. 

for  ofilice  of  county  commissioner,  187. 

for  office  of  public  trust,  214. 

of  governor,  87. 

of  judges  of  Superior  Courts,  122. 

of  justices  of  Supreme  Court,  L22. 

of  lieutenant  governor,  90. 

of  members  of  legislature,  55. 

of  successor,  88. 

of  voters,  49. 

property  not  essential  to,  48. 
QUIETING  TITLE,  action  commenced  prior  to  constitution ,108. 
QUO  WARRANTO,  action  to  oust  from  office  is,  106. 

appeal  in,  99. 

jurisdiction  in,  106. 
QUORUM,  majority  of  members  constitute,  57. 

smaller  number  may  adjourn  and  compel  attendance,  57. 
RAILROAD   COMMISSIONERS,    districts    for    first   election 
of,  188. 

election  of  and  term  of  office,  187 

legislature  may  confer  other  powers,  188, 

legislature  may  remove  from  office,  187. 

powers  and  duties  of,  187. 

qualification  of,  187. 

powers  of.  188. 

term  of  office  commences,  188. 

rates  established  shall  be  deemed  reasonable,  187. 

salary  fixed  by  law,  187. 

shall  prescribe  uniform  system  of  accounts,  187. 

shall  report  to  governor  annually,  188. 

state  to  be  divided  into  three  districts,  186. 
RAILROAD  COMPANIES,  actiou  for  damages  against  may  be 
brought  where,  184. 

action  to  condemn  land  for,  36. 

are  common  carriers,  185. 

assessment  of,  contrary  to  constitution,  22. 

combines  prohibited,  186. 

complaint  against,  177. 

corporations,  special  provisions  relative  to.  185. 

district  attorney  has  no  right  to  consent  to  judgment  for 
less  than  amouut  of  tax  assessed,  201. 

fine  for  refusal  to  comply  with  established  rates  and 
rules, 187. 
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RAILROAD  COMPANIES,  fine  of  employes.  187. 

fine  for  refusing  to  comply  with  rates  fixed,  187. 

franchise  is  assessable,  200. 

free  passes  prohibited.  186. 

have  right  to  connect  at  state  line  with  other  roads,  185. 

may  issue  excursion  tickets,  186. 

may  cross  other  rwilroad  tracks,  185. 

oflicer,  employee,  etc.,  shall  not  be  interested  in  furnish- 
iusfsupplies,  etc.,  185. 

pleading  in  action  against  74. 

property,  assessment  of,  202. 

property,  how  assessed,  190,  192. 

m  several  counties,  199. 

road  bed,  what  is,  199. 

roadway,  what  is,  199. 

shall  not  discriminate,  186. 

shall  not  grant  free  passes  to  public  officers,  186. 

shall  not  raise  rates  once  lowered,  186. 

shall  receive  and  transport  each  others  passengers,  etc.  185 

steamboats  not  part  of  property,  199. 

see  Transportation  Companies— Corporations. 
"Rates  of  Charges,  see  Corporations— Railroad  Companies* 
RAMIE,  act  to  encourage  cultivation  of  ,  86. 
RAM  ON  FACTS,  statement  read  to  jury  from,  119. 
REAL  PROPERTY,  action  for  injuries  to,  108. 

restrictions  on  tenure  of,  by  corporations,  181. 
RE-APPORTIONMENT,  as  it  aflfects  senators,  56. 
REBELLION    OR  [INVASION,  power  of    governor    to   sup- 
press, 123. 

suHpension  of  habeas  corpus,  12. 
RECEIVER,  liability  of,  of  street  railway  company,  36. 
RECLAMATION  DISTRICTS,  are  municipal  in  character,  133. 

assessments  in,  83. 

No.  118,  act  in  relation  to.  167, 

what  is,  133. 
RECOGNIZANCES,  unaifected  by  adoption  of,  227. 
RECORD,  of  legislature  to  be  kept  by  secretary  of  state,  91. 

to  be  kept  by  railroad  companies,  187. 
REFORM  SCHOOL,  act  is  not  void.  67. 
REFORMATORY    INSTITUTIONS,   legislature   to   prescribe 

rules,  130. 
RE  FUNDI  N  G  debt  of  Sacramento,  43. 
REGISTRAR  of  voters,  salary  of,  not  indebtedness  created  by 

city,  172. 
REHEARING,  how  may  be  granted,  96. 

when  petition  for  is  received  aft*»r  thirty  days,  96. 
RELIGIOUS  BELIEF,  free  enjoyment  of  does  not  disqualify 
as  juror,  12. 

nor^vitness  12 
RELIGIOUS  INslriTUTIONS,  aid  to  prohibited,  63,  82. 
REMEDY,  legislature  affecting  the  change  of,  42. 
§S5fJ?^A^  ^^  ACTIONS  to  Federal  Courts,  200. 
REPEAL  by  implication,  52. 
REPORTERS'  notes  as  evidence,  34. 
Sl^^rZ\rl^^  ^Mci4il  Reporters. 
KiiPKiEVES,  power  of  governor 4o  grant,  122. 
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RESIDENCE  of  corporation,  184, 185. 

of  electors,  49. 

not  affiected  by  absence  when,  217. 
RESIGNATION  of  governor,  who  to  act,  91. 
RESTRICTIONS  upon  Inalienable  rights,  10. 

unusual.  157. 
REVKNUE,  act  of  1880  amending  Political  Code,  68. 
REVENUE  AND  TAXATION.  189. 

see  Astessment— Taxation. 
REVENUES,  profit  from  prohibited,  171. 

of  municipalities,  where  deposited,  170. 

of  each  vear  to  be  Applied  to  indebtedness  of  same  year,  171 
REVISION  OF  CONSTITUTION,  211. 
RIGHT  OF  WAY,  compensation  for,  84. 

for  ditch,  proceedings  to  condemn,  205. 

for  railroad,  how  avcertained,  88. 

over  public  street  38. 
RIGHT  TO  SUE,  etc..  is  power  incident  to  corporation,  179. 
RIGHTS,  Chinese  excluded  from,  48. 

inalienable,  10. 

of  accused  in  criminal  proceedings,  24. 

of  foreign  residents,  44. 

of  people  to  public  assembly,  21. 

of  x>etition,  21. 

of  riparian  maybe  taken  under  eminent  domain,  203. 

of  securitv  from  search  and  seizure,  45. 
'    of  suffrage,  qualifications  for,  48. 

of  witnesses,  12. 

privilege  of  electors,  49. 

retained  by  the  people,  47. 

to  ball,  12. 

to  collect  water  rates  is  a  franchise,  204. 
RIPA  RI AN  owner,  rights  of  may  be  taken  under  eminent  do- 
main. 203. 
ROAD,  private  value  of,  37. 

laws,  75. 

used  for  more  than  fiye  years,  89. 
ROADBED  of  niilroad,  what  is,  199. 
ROAD  WAY,  of  railroad,  what  is.  199. 
RULE  OF  COURT,  power  to  mnke,  16. 

requiring  deposit  of  jury  fee.  17. 
Rule  of  Congtruction,  see  — Construction. 

RULING,  exception  to,  denying  challenge  for  actual  bias,  17. 
SACRAMENTO,  act  creating  Doard  of  commissioners  of  the 
funded  debt,  169. 

bonded  indebtednt^ss  of,  42. 

extra  policemen  in,  77. 

incorporation,  42,  43. 

number  of  superior  judges,  HI. 

ordinance  prohibiting  slaughter  houses,  145. 

salary  of  superior  jHdges,  118. 

street  assessment  in,  74. 

the  sent  of  government,  213. 
SAFETY  AND  HAPPINESS,  right  to  pursue,  10. 
8  A  LARIES  and  fees,  unlawfully  paid  may  be  recovered  back,  26 

ci  ty  council  may  redrce,  150. 

28 
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SALARIES,  distinguishable  from  expenses,  118. 

expense  of  office  is  not  salarj',  IIS. 

may  be  reduced  by  council,  153. 

of  appointee,  154. 

of  clerk  Supreme  Court,  at  time  of  constitution,  225. 

of  coustable,  ordinance  fixing,  155. 

of  coustables,  Uio. 

of  county  offices,  payment  of,  1.S6. 

of  deputy  district  attorney,  153. 

of  jua8:e,  in  case  of  failure  to  decide  witliiu  90  days,  122. 

of  judicial  officers,  118, 

of  justice's  court,  Stockton,  78. 

of  officers,  78. 

of  officers  cannot  be  raised,  153. 

of  officers  in  counties  of  thirty-fifth  class,  22. 

of  railroad  commissioners,  187. 

of  school  teachers,  77. 

of  state  oflicers,  92. 

of  superintendent  of  public  instruction,  124. 

of  superintendent  of  schools,  125. 

special  legislation  prohibited,  71. 

state  officers,  appropriation  for,  82. 

Supreme  Court  report,  78. 
"SALARY"  AND  "COMPENSATION,"  used  synonymously,  154. 
SALOONS,  act  regulating  license  of,  145. 

keeping  open  on  Sunday,  111,  H5. 

license  in  San  Francisco,  act  of  1878,  76. 

prohibiting  keeping  open  on  Sunday,  47. 

within  one  mile  of  state  institutions,  130. 
SAN  BERNANDIN0,  act  increasing  number  of  judges,  113. 
SAN  DIEGO,  act  re-incorporatihg,  138. 

changing  boundary,  160. 

fee  bill  applicable  to,  232. 

exclusive  of  Corouado  from,  138. 
SAN  FRANCISCO,  act  changing  grade  of   Montgomery  av- 
enue, 169. 

act  iu  relation  to  House  of  Correction  in,  225,  233. 

act  legalizing  assessments,  167. 

act  re-organizing  fire  department  in,  157. 

board  of  health,  term  of,  219. 

consolidation  act  of,  73, 141, 146. 

controlled  by  general  laws,  139. 

fire  limits  iu,  160. 

fixing  water  rates  in,  204. 

House  of  Correction,  73. 

indictment  of  new  citv  hall  commissioners,  ini. 

McClure  charter,  137, 138. 

number  of  superior  judges,  HI. 

ordinance  against  visiting  gambling  places,  73, 145. 

ordinance  regulating  laundries.  47. 

police     commissioners,     act    authorizing     appointing 
of,  233. 

police  court  in,  77. 

police-judges'  court  in,  78,  77. 

salary  of  superior  judges,  118. 

salary  of  registrar  of  voters,  172. 
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SAN  FRANCISCO,  saloou  licenses  in,  76. 

street  law  of,  139. 

street  law  of  1872,  225. 

"Water  Lot  Act,"  44. 

widening  Mission  street.  175. 
SANITARY  DISTRICT,  do  not  include  cities  and  towns,  156. 

formation  of,  168. 

Icgislritive  power  to  create,  52. 
BAN  JOAQUIN,  numberof  superior  judges.  Ill, 

salary  of,  118. 
SAN  JOSE,  police  justice  court,  136. 

removal  of  capital  to,  213. 
BAN  LUIS  OBISPO  county,  fees  in,  223. 
SANTA  CLARA,  numberof  superior  judges,  HI. 

sa'ary  of,  118. 
SCHEDULE,  (Art.  XXIT.)  222. 

laws  continued  in  force,  222. 
SCHOOL  DISTRICT,  indebtedness  of  each   year  limited  to 
revenue,  371. 

officeis  can  not  be  regulated  by  special  laws,  71. 

other  indebtedness  void.  172. 

power  to  impose  tax,  164. 

prohibited  from  aiding  religious  sect,  etc.,  82. 

vote  to  create  indebtedness.  172. 
SCHOOL  LANDS,  proceeds  of  sale  of,  125. 
SCHOOL  MONEYS,  126. 

retained  in  county  treasury,  125. 
SCHOOL  TEACHERS,  salaries,  77. 

term  of,  220. 
SCHOOLS,  kinds  to  be  provided,  126. 

sectarian  not  to  receive  any  appropriation,  127. 

revenue  for,  125, 126. 

vaccination  of  pupils  of,  68. 

8e€  Common  Schools. 
SEAL  OF  STATE,  90. 
SEARCH  WARRANT,  requisites  for,  45. 
SEAT  OF  GOVERNMENT,  provision  for  changing,  213. 

Sacramento  declared  to  be,  213. 
SECRETARY  OF  STATE,  duties  of,  91. 

salary  of,  92. 

subject  to  impeachment,  61.  ^ 

when  elected,  and  term  of  ofBce,  91. 

to  countersign  grants  and  commissions,  90. 
SECURITIES,  assessment  and  taxation  of,  192. 

contract  of  debtor  to  pay  tax,  194. 
SECURITY  from  unreasonable  searches  and  seizures,  45, 
SENATE,  a  court  of  impeachment,  92. 

certain  judicial  officers  may  be  removed  by,  114. 

MEMBERS,  number  of,  55. 
allotment  of,  55. 

disqualified  for  certain  offices,  62. 
term  of  office,  55. 

to  be  on  oath  during  Impeachment  trials,  61. 
when  and  how  chosen,  55. 

power  vested  in ,  51. 

result  of  division  of  county,  56. 
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SENATE,  trial  of  impeacbmentsby,  61. 

SENATOR  OF  UNITES  STATES,  governor  disqaalified  for,  92. 

SENATORIAL  DISTRICTS,  divisiou  of  state,  55. 

odd  and  eveu,  56. 
SENTENCE,  of  fine  and  imprisonment,  13. 

power  of  governor  to  commute,  122. 
SEPARATE  PROPERTY  defined,  215. 
SEX,  both  admitted  to  university,  129. 

does  not  disqualify  from  vocation  or  profession,  220. 

no  di8tiiicti(m  on  account  of,  220. 
Shares  of  Stock,  see  Gorpoi'aUons. 
SHEKP,  ordinance  levying  license  tax.  46. 
SHERIFF,  legislature  to  provide  for  election  of,  133. 
SHORT  HAND  NOTES  as  evidence,  34. 

failure  to  file,  20. 
ShoH  Hand  Reporters,  see  Official  Reporters. 
SINKI NG  FUND,  to  be  created  to  meet  debts,  171. 
BLANDER,  act  requiring  undertaking  in  actions  for,  not  re- 
pealed, 223. 

undertaking  required  in  action  of,  74 
SLAUGHTER  HOUSKS,  ordinance  prohibiting,  145. 
SLAVERY,  Asiatic  Coolieism  a  form  of,  213. 

forbidden,  45. 
SOLDIERS,  in  time  of  peace,  24. 
SONOMA,  number  of  superior  judge?,  111. 

salary  of,  118. 
SPEECH,  liberty  of  secured,  20. 

SPECIAL  ACT  may  be  passed  for  formation  of  new  coun- 
ties, 76. 

prohibited  where  general  laws  apply,  71. 
SPECIAL  CASES  "not  otherwise  pr.»vided  for,"  106. 
SPECIAL  COMMISSIONS,  restrictions  as  to,  168. 
SPECIAL  LAW,  Whitney  act  is  not,  21. 
SPECIAL  LEGISLATION,  carefully  guarded  against,  178. 

prohibited,  71. 

prohibited  as  to  taxation,  201. 

Sunday  law  is  not,  73. 
SPECIAL   PRIVI  LEGES    and  immunities,     restrictions    on 
grant,  46. 

as  artecting  pleadings,  46. 

as  to  laundries,  47. 

as  to  licenses,  4t). 

as  to  saloons,  47. 

certain  to  cease  upon  adoption  of  constitution,  180. 

conditions  for,  46. 
SPECIAL  PROCEEDINGS,  102. 
Special  Sasion^,  see  Legislature. 
SPECIFIC  PERFORMANCE,  jurisdiction  in  equitable  action 

to  compel,  105. 
SPEEDY  AND  PUBLIC  TRIAL,  27. 

SPIRITU  A  LIS  .\f,  courts  will  not  pronounce  as  superstition,  12. 
SPRING  VALLEY  WATER  COMPANY,  act  organizing  super- 
„«,    ^,_,  seded  by  constitution,  2(»5. 
ilfa^JP^^^  ARMY,  shall  not  be  kept,  etc.,  24. 
STATE,  a  part  of  Union,  12. 

authority  over  institutions  receiving  state  aid,  63. 
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STATE,  boundary  of,  222. 

counties  are  lepal  subdivisious  of,  131. 

divided  into  railroad  districts,  186. 

has  right  to  waive  forfeiture,  181. 

indebtedness,  limits  upon,  2(16. 

institutions,  prison  directors,  etc.,  129. 

lands  to  be  granted  to  actual  settlers  in  certain  parcels, 

208. 
may  be  sued  as  directed  by  law,  215. 
municipal  corporations  not  to  be  released  from  tax,  155. 
office,  cannot  be  created  for  inspection,  etc.,  of  merchan- 
dise in  municipalities,  170. 
power  of  taxation  not  to  be  surrendered  by  contracts,  etc. 

195. 
prohioited  to  subscribe  for  corporation  stock,  82,  183. 
property  exempt  from  taxation.  189. 
school  tax  to  be  applied  to  primary  and  grammar  schools , 

126. 
shall  not  loan  its  credit,  183. 
subdivihion  into  senate  and  assembly  districts,  55. 
water  and  water  lights,  subject  to  control  of,  202. 
State  Board  of  EqucUization,  see  Board  of  Egndlization. 
State  Board  of  Health,  see  Board  of  Health. 
8TATE  CAPITAL,  how  may  be  changed,  213. 
Sacramento  as,  213. 
San  Jose  as,  21.^. 
STATE  INDEBTEDNESS,    206. 
STATE  OFFICE RH,  compensation  of,  92. 
designation  of,  91. 

not  to  accept  free  passes  on  railroads,  186. 
subject  to  impeachment,  61. 
when  elected  91 
STATE  PRISON  DIRECTORS,  appointment,  term,  duties,  etc., 
129. 
compensation  of,  131. 
governor  has  power  to  investigate,  130. 
legislature  shall  further  define  duties,  etc.,  131. 
no  compensation  except  expenses,  130. 
shall  appoint  and  have  power  to  remove  warden  and 

cler&.  130. 
shall  have  charge  of  state  prison,  130. 
STATE  REFORM  SCHOOL  ACT,  is  not  void,  67. 
STATE  UNIVERSITY,  129. 
STATUTE,  construction  of,  135. 

enacting  clause  of,  51. 
STEAMBOATS,  not  part  of  railroad  for  purpose  of  taxation, 

199. 
Stock  board,  Excha/nge,  Market,  etc.,  see  Corporations. 
STOCK  O't  CORPORATION,  assessment  of,  190. 

illegal  contracts  for  dealing  in,  79. 
Stock  of  Corporations,  see  Corporations. 
STOCKHOLDERS,  in  corporations,  protection  of,  67. 
.  individual  liability  of,  178. 
rights  on  voting,  182. 
subscription  to  be  kept  in  books,  1S3. 
to  have  free  access  to  books,  etc.,  183. 
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STOCKTON,  act  approving  new  charter,  155, 

charter  of,  140, 152. 

increase  of  salary  of  justice  of  the  peace,  78. 

provision  of  city  charter   relative  to  taxation,  195. 

saloon  license  ordinance,  220. 
STORAGE,  charges  shall  be  regulated  by  legislature,  85. 
STREET  IMPROVEMENT  LA.W,  139. 

act  for  opening,  widening,  etc.,  27, 143. 

act  of  1889, 66. 

act  relating  to  opening,  widening,  etc.,  168. 

assessment  certificate  as  evidence,  74« 

contrncts  before  constitution,  175. 

foreclosing  assessment  in  Sacramento,  74. 

of  San  Francisco  of  1872,  225. 
STREET  RAILWAY,  forfeiture  of  franchise,  etc.,  180. 

law,   28. 

right  of  way,  36. 

running  upon  tracks  of  another,  24. 
STREETS,  city  ordinance  declaring  obstruction  of,   unlaw- 
ful, 158. 

improvement,  damages  by,  35. 

local  and  special  legislation  prohibited,  71. 

lots  conveyed  by  alcalde  grant,  38. 

may  be  vacated  by  legislature,  169. 
STYLE  OF  PROCESS,  121. 

SUCCESSION,  special  legislation  prohibited,  7L 
SUFFRAGE,  free   privilege  shall    be    supported   by  legisla- 
tion, 216 

qualifications  for,  48. 
SUITS  AGAINST  STATE,  may  be  directed  by  law,  215. 
SUMMARY  TRIALS,  for  petty  offenses.  18. 

of  misdemeanor  in  office.  17. 

under  section  772,  Penal  Code,  62. 
SUNDAY  LAW,  23. 

keeping  open  saloon,  115. 

of  1872,  constitutional,  70. 

prohibiting  keeping  open  on,  47. 

regulating  observance  of,  11, 12. 

sections  300,  301,  Penal  Code,  73. 

baking  bread.  78. 
SUPERINTENDENT  OF    PUBLIC   INSTRUCTION,  election, 
salary,  124. 

member  state  board  of  education,  126. 

time  and  manner  of  election,  232. 
SUPERINTENDENT  OF  SCHOOLS,  act  authorizing  estimates 
for  tax,  50. 

election,  125. 
SUPERIOR  COURT,  absence  of  judge  from  state  for  sixty 
days,  113. 

a  court  of  record,  116. 

act  to  fix  salaries  of  official  reporters  of,  51. 

appellate  jurisdiction,  103. 

appeal  to,  where  justice  court  had  no  jurisdiction,  105. 

are  successors  of  former  county  courts,  105. 

commissioners  of,  may  be  appointed,  117. 

county  clerks  are  clerks  of.  117. 
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SUPERIOR  COURT,  distribution  of  business,  HI. 

eleglbility  of  Juds:e,  122, 

how  jurisdiction  is  determined,  105. 

jarisd lotion  of,  102. 

jurisdiction  in  .cases  in  equity,  109. 

shall  always  be  open,  103,  107. 

judges  liable  to  impeachment,  61. 

judges  may  be  removed  by  legislature,  114. 

judges  may  hold  court  in  auy  county  by  request,  113. 

^udge  pro  tempore  may  try  cause,  113. 

judge  shall  not  practice  law,  122. 

may  isue  writs,  103. 

means  state  system  of  courts,  107. 

number  of  judjres  of,  ill. 

6ne  in  each  county,  111. 

power  of  naturalization,  163. 

salary  of  judges  and  how  paid,  118. 

sessions  of,  112. 

successor  to   municipal   criminal  court  in   San  Fran- 
Cisco,  227. 

term  of  office  of  judge.  221. 

writs    issued  by    Supreme  Court  may  be  returnable 
before,  98. 

8ee  Judge  of  Superior  Court. 
SUPERVISORS,  act  authorizing  to  appoint  deputies,  21. 

appointing  deputies,  75. 

eannot  create  offices,  134. 

cannot  fix  salaries  of  constables,  135. 

have  no  power  to  provide  counsel  in  criminal  cases,  134. 

in  consolidated  cities  and  counties,  145. 

legislature  to  provide  for  election  or  appointment,  138. 

payraeot  of  money  without  authority  of  law,  26. 

shall  annually  fix  water  rates,  202. 

shall  constitue  county  boards  of  equalization,  196. 
SUPPLEMENTARY  PROCEEDINGS,  against  debtor  of  judg- 
ment debtor,  26. 
SUPREME  COURT,  a  court  of  record,  116. 

affidavit  before  drawing  salary,  122. 

appellate  jurisdiction,  97. 

but  one,  95. 

chief  justice  and  associate  justices  of,  when  elected,  97. 

clerk,  duties  of,  117. 

clerk,  legislature  shall  provide  for  election,  117. 

concurrence  necessary  for  judgment,  95. 

decisions  shall  be  in  writiug,  95. 

departments  of,  94. 

governor  to  fill  vacancy,  97. 

has  power  to  issue  writs,  98. 

how  constituted  and  jurisdiction,  94. 

judgment  of   department    not  final  until  after    thirty 
days,  95,  96. 

justices  laellgible  to  any  other  than  judicial  office  dur- 
ing term,  118. 

justices  subject  to  impeachment,  61. 

may  sit  in  departments  or  in  bank,  94. 

opinions  to  t>e  published,  118. 
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SUPREME  CpURT,  rehearing-hearing  In  bank,  94. 

rehearing  when  petition  for  is    received  after    thirty 

days,  96.  ,  .  ^  »o 

reporter  of,  compensation  for  daring  certain  period,  78. 

reporter,  to  be  appointed—salary,  121. 

salaries  of  justices.  118. 

salary  of  clerk  at  time  of  constitHtlon,  225. 

term  of  oflBce,  97. 

to  be  always  open,  94. 

who  eli&rible  for  justice,  122. 

will  follow  decisions  of  court  under  former  conslitn- 
tion,  177.  ,        ^ 

SUPREME  COURT  COMMISSIONS,  act  creating,  96. 
SURETY,  corporation  as,  74.  .      «,       ^ 

SURVEYOR  GENERAL,  legislature  may  abolish  office,  92. 

salary,  92. 

subject  to  impeachment,  61. 

time,  place,  and  manner  of  election,  91. 
SUTTER  COUNTY,superior  judge  of,  111. 

salary  of,  118. 
"SYSTEM,"  meaning  of,  143. 

constitutional  of  taxation,  22.  .     ,  ,w^ 

SWAMP  LAND,  actual  settlement  on,  not  required,  209. 

not  suitable  for  cultivation,  209. 
TAX,  a  lien  on  property  and  seeuritiea,  191. 

against  laud,  agreement  that  mortgagee  may  pay,  19S. 

complaint  against  railroad  for  recovery  of,  74. 

complaint  for  collection  of  delinquent  city,  140. 

contract  to  pay  on  loau  void,  194. 

counties  and  municipalities  may  not  be  released  from 
share  of,  155. 

for  high  schools,  164. 

incomemay  be  assessed,  201.  -     ,,       ,  ^ 

legislature  has  absolute  control  of  mode  of  levying  ana 
collecting,  201.  ,  ,      ,^o 

legislature  may  not  impose  in  cities  and  counties,  163. 

may  be  paid  in  installments,  195. 

municipal,  charter  may  provide  for,  151.  ^    ^      ,^ 

must  be  levied  in  county  where  situate,  except,  etc.,  199. 

must  be  regulated  by  general  law,  163. 

pleading  in  action  to  recover,  200. 

poll,  who  liable,  201. 

power  of  municipalities  to  levy  and  collect,  165, 168. 

power  of  school  district  to  impose,  164. 

sale,  notice  by  purchaser  at,  42. 

sale  under  local  statute  prior  to  constitution,  72, 

special  legislation  prohibited,  71. 

see  lAeense— Assessment. 
TAXATION,  acts  legalizing  assessments,  167. 

a  lien  on  property  and  securities,  191. 

an  essential  attribute  of  municipal  corporations,  164,  172. 

assessments  of  property  for  purposes  of^  199. 

constitutional  system  of,  22. 

double  agaiust  corporations  and  stockholders,  194. 

local  and  special  prohibited,  71. 
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TAXATION,  municipal  corporations  may  be  invested  with 
powers  of,  163. 

of  mortgage,  43. 

of  property  thHt  has  escaped,  167. 

of  securities,  191. 

payment  of  tax  as  to  adverse  possession  of  land,  44. 

power  of  legislature  over,  164. 

power  of  shall  never  be  surrendered,  195. 

♦'property"  defined,  189. 

property  escuping.  190. 

restriction  on  let^islature  for  municipal  purposes,  163. 

seat  in  stock  board  is  not  subject  to,  190. 

shall  be  in  proportion  to  value,  189. 

special  legislation  prohibiled  as  to,  201. 

stiite  board. of  equalization.  196. 

territorial  power  of  municipalities,  165. 

under  township  organization,  132. 

see  Board  of  EquaUzaUon— Assessment. 
TAXPAYER,  entitled  to  notice  of  meetings  of  board,  197. 

when  to  make  statement,  195. 
TEACHERS,  examination  and  certificates,  127. 

salaries  of  77 
TECHNICAL  SCHOOLS  may  be  established,  126. 
TELEGRAPH   AND  GAS  COMPANIES,  charges  to  be  regu- 
lated, 85. 
TERM  OP  OFFICERS,  how  fixed,  137. 

not  to  be  extended,  153. 

judges,  when  commences,  112. 

shortened  one  year  by  constitution  of  1879,  281. 

when  at  pleasure  of  appointing  power,  219. 

when  begins,  221 . 

when  to  be  declared  by  law,  218. 

see  various  oMcers. 
TERMS  OF  COURT  abolished,  107. 

TEXT  BOOKS,  state  board  of  education  shall  compile,  126. 
TIA  JUANA  FLOOD  appropriation  for  suflferers,  83. 
Tickets,  see  Lottery  Tickets— Railroad  Companies. 
TIDE  LANDS,  owner  not  to  exclude  right  of  way  on  water,  205. 

within  two  miles  of  city  or  town  reserved  from  sale,  206. 
TIME  for  completion  of  street  work  extension  of,  43. 
TITLE  of  act  to  express  subject,  65. 

to  real  estate,  jurisdiction  to  determine,  104. 
TOLL,  jurisdiction  to  determine  legal,  109. 
TOLL  ROAD,  jurisdiction  to  determine  right  to,  110. 
TOWN  PLATS,  special  legislation  prohibited, 71. 
TOWNS,  legislature  may  vest  power  of  taxation  in,  163. 

liabilities  of,  when  void,  171. 

rtioney  collected  to  be  paid  into  treasury,  170. 

may  make  police  or  sanitary  regulations,  156. 

may  protect  themselves  from  alien  paupers,  211. 

may  remove  Chinese,  213. 

provisions  to  be  made  for  payment  of  debts,  170. 

restriction  on  power  to  incur  debts,  171. 

to  appoint  inspection  ofiicers,  170. 
TOWNSHIP,  accountability  for  fees  and  moneys,  134. 

business  not  subject  of  special  legislation,  71. 
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TOWNSHIP,  election  or  appoiDtraent  of  officers,  133. 
may  make  police  and  sanitary  regulations,  156. 
officers  to  be  elected  or  appointed  under  general  laws,  133. 
orgranization  distinguished,  133. 
organization,  system  for,  132. 
power  of  taxation  may  be  delegated  to,  163. 
prohibited  from  lending  credit,  82. 
system  of  collecting  revenue,  132. 
TRANSPORTATION  COMPANIES  are  common  carriers,  185. 
combines  between  prohibited,  186. 
discrimination  in  charges  or  facilities  forbidden,  186. 
excursion  tickets  at  special  rates  mny  be  issued,  186. 
officer  or  agent  not  to  furnish  supplies  or  materials,  185. 
power  to  tax,  165. 

shall  not  grant  passes  or  tickets  at  discount  to  state  offi- 
cers, 186. 
see  Corporations—Railroad  Companies. 
TRAVELING  EXPENSES  of  superintendents  of  schools,  12-L 
TRAYLOK  ACT  (school  teachers' salary)  69.  77. 
TREASON  defined,  and  evidence  of,  45. 

reprieve  an-d  pardon,  122. 
TREASURER,  time,  place  and  manner  of  election,  and  term  of 
office,  91. 
salary  of,  92. 
shall  assist  governor  in  canvassing  returns  on  revision  of 

constitution,  211. 
subject  to  impeachment,  61. 
TREA8U  UY,  members  of  legislature  to  be  paid  out  of,  65. 
money  drawn  from  without  authority,  65. 
money,  how  drawn  from,  63. 
money  in  can  not  be  refunded  by  special  act,  71. 
TRIAL,  criminal  must  be  public,  25. 
evidence  in  libel,  20. 
impeachment.  61. 

newspaper  article  may  defeat  a  fair  and  impartial,  26. 
place  of,  to  enjoin  from  dumping  debris  into  creek,  103. 
place  of,  in  action  to  condemn,  39. 
public,  speedy,  24,  27. 

right  of  corporation  to  change  place  of,  185. 
within  sixty  days  or  defendant  discharged,  28. 
see  N^exo  TriaJ) 
TRIAL  BY  JURY,  denial  of,  by  justices*  court,  17. 
deposit  of  jury  fee  in  advance,  17. 
for  violation  of  municipal  ordinances,  18. 
in  action  of  ejectment,  16. 
in  cases  of  misdemeanor  in  office,  17. 
in  civil  actions  three-fourths  may  render  verdict,  17. 
in  divorce  proceedings,  16. 
meiins  same  as  at  common  law,  16. 
not  in  equity  cases,  15,  16. 
number  of  jury.  17. 
on  issue  of  fraud,  16. 
on  question  of  fraud,  16. 
plea  of  guilty  waives.  16. 
rules  of  court  as  to  waiver  of.  16. 
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TRIAL  BY  JURY,  "secured  to  all,"  17. 

sureties  on  appeal  bond  not  entitled  to,  15. 

under  section  942  C.C. P.,  15. 

waiver  of,  16,  17. 
TRUST,  notion  to  settle,  where  brought,  108. 
TRUSTEES,  action  to  remove,  108. 

liable  for  embezzlement  of  employes,  178. 
TRUSTS  for  charitable  purposes,  Jurisdiction  over,  216. 
TRUTH  may  be  griven  in  evidence  in  libel,  20. 
Undertakings,  see  Bonds. 
UNITED  STATES  official  ineligible  to  state  office,  62. 

property  exempt  from  taxation,  189. 

senator,  governor  disqualified  for,  92. 
UNIVERSITY  OK  CALIFORNIA,  128. 

departments  of,  128. 

independent  of  political  or  sectarian  influence,  128, 

money  of,  how  drawn,  1*29. 

sex  not  to  debar  from,  128. 
UNLAWFUL  DETAINER,  jurisdiction  in  cases  of,  105. 

jurisdiction  of  justices'  courts,  114. 
UNREASONABLE  SEARCH  forbidden,  45. 
VACANCY ,  in  inferior  courts,  l»3, 116. 

term  of  appointee,  to  fill,  112. 

to  which  governor  may  appoint,  88. 
Vacancy,  see  various  oflUies. 
VACCINATION,  Hs  a  police  and  sanitary  regulation,  212. 

of  pupils  of  public  schools,  68.        . 
VAGRANTS,  mendicants,  etc.,  protection  against,  212. 
VALUE,  property  to  be  assessed  in  proportion  to,  190. 

of  land,  what  is,  38. 
VARIANCE,  as  to  name  of  person  injured,  29. 
VENDEE,  action  to  forclose  right  of,  where  brought,  109. 
Venue,  see  change  of. 
VETO,  power  of  governor,  60. 

two-thirds  of  members  may  paws  bill  over,  60. 
VIEWING  PREMISES  by  jury,  31. 
VITICULTURAL  COMMISSIONERS  attempt  to  confer  power 

upon,  53. 
VOTE,  corporations  may  cumulate  or  distribute,  182. 

on  city  charter,  how  taken,  146. 

on  election  by  legislature  to  be  viva  voce  and  entered  in 
journal,  81. 

on  organization  of  county  governments,  132. 

on  proposed  amendment  to  constitution,  210. 

on  removal  of  county  seat,  131. 

on  revision  of  constitution,  211. 

property  qualification  not  to  be  required,  48. 

qualification  for  right  to,  48. 

three-fifths  required  to  amend  charter,  147. 

to  be  by  ballot,  50. 

to  be  taken  on  creation  of  state  debt,  206. 

TWO  THIRDS  VOTE  for  coiivictiou  on  Impeachment,  61. 

for  increasing  or  diminishing  number  of  judges,  113. 

for  removal  of  coum  y  seat,  131. 

for  removal  of  justices  and  judges.  114. 

on  proposed  amendments  to  constitution,  210. 
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VOTE,  TWO-THIRDS  VOTE  on  revision  of  constitutioD,  211. 

required  to  pass  bill  over  veto,  60. 
VOTERS,  exemption  from  military  duty,  49. 

persons  convicted  of  certain  crimes  disfranchised,  216. 

privilege  from  arrest,  49. 

property  qualifioatlon  not  required,  48. 

residence,  test  of,  49. 

who  are  and  who  are  not,  48. 
VROO  M  AN  ACT  of  1885,  139. 
WAIVER  of  constitutional  right,  16. 

of  jury,  16,  17. 
WARDKN  OK  STATE  PRISON  appointment.  1.30. 

duties  to  be  defined  by  legislature,  131. 

power  of,  130. 
Wash  Hotbaea,  see  Laundries. 
WATER  appropriated  for  sale,  etc.,  is  a  public  use,  203. 

CallforniH  policy  as  to,  204. 

may  be  introduced  into  cities,  174. 

not  free  for  extinguishing  fire,  178. 

of  a  spring,  jurisdiction  to  determine  right  to,  108. 

pipes,  etc..  right  of  laying,  176. 

right  to  collect  for  use  of,  is  a  franchise,  203, 204. 

rightsof  riparian  owner  subject  to  eminent  domain,  203. 

use  of,  appropriated  for  sale,  etc.,  is  public  use,  176. 
WATER  AND  WATER  RIGHTS,  fixing  of  rates  may  be  com- 
pelled, 202. 

rates  for,  to  be  fixed  annual lly,  202. 

when  a  public  use,  202. 
WATER  FRANCHISE,  when  liable  to  forfeiture,  202. 
"WATER  LOT  ACT,"  44. 

WATER  RATES,  act  fixing  does  not  require  approval  of  the 
mayor,  204. 

fixing  of  is  legislative  act,  203. 

franchise  of  collecting,  not  conferred  by  constitution,  178. 

in  San  Francisco,  205. 

mode  of  collecting,  203. 

must  be  established,  no  free  water,  205. 

must  be  reasonable  and  just,  203. 

not  required  as  to  corporation  supplying  its  own  stock- 
holders, 208. 

ordinance  establishing  need  not  be  approved  by  mayor, 
204. 

penalty  for  collecting  other  than  those  established,  202. 

privelege  of  collecting  is  controlled  by  legislature,  178. 

right  to  collect  is  a  franchise,  176,  204. 
Weapons,  see  Concealed  Weapons. 

WHARFAGE  and  storage,  charges  to  be  regulated,  85. 
WHARVES,  when  not  part  of  railroad  for  purpose  of  taxation. 

200. 
WHAT  is  excessive  bail,  14. 
WHITNEY  ACT.  94. 

in  what  cities  applicable,  140. 

is  not  a  special  Jaw,  21. 
WIFE,  separate  property  of,  215. 
WILD  ANIMALS,  destruction  of,  158. 
WILLS,  cannot  be  validated  by  special  acts,  71. 
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WINE,  adulteration  of,  30,  68. 

WITNESS,  before  grand  jury  may  be  punished  for  contempt,  10. 

compulsory  process  for,  29. 

convicted  felon  as,  26,  2'. 

defendant  as,  24,  25,  82. 

defendant,  cross-examination  of,  32. 

defendant  entitled  to  process  for,  24. 

depositions  of,  24. 

decliniog  to  answer,  25. 

deposition  at  former  trial  not  admissible,  26. 

discharged  on  habeas  corpus,  14. 

in  bribery  and  lobbying,  86. 

in  treason,  two  necessary,  45. 

not  to  be  confined  with  criminals,  12. 

person  proceeded  asainst  summarily  in  contempt  can  uot 
be  compelled,  26. 

shall  not  be  unreasonably  detained,  12. 

undertaking  for  appesirance,  14. 
WORKS,  public  in  municipalities,  174. 

assessments  and  contracts  for.  in  1879  to  1885, 175. 
WORLD'S  PAIR,  appropriation  for,  63. 
WRIGHT  ACT,  164,  173. 

act  supplemental  to,  106. 

is  constitutional,  2  >4. 
•  districts  formed  under  are  quasi  municipal  corporations, 
204. 
Writ,  see  Mandamus,  Prohibition,  Certiorari. 
Yeas  and  Nays,  see  Ayes  and  Noes. 

YOSEMITE  VALLH:Y,  commissioners  to  manage  were  officers, 
219. 

not  a  gift  for  charitable  uses,  216. 

road,  purchasing  lease  of,  84. 
YUBA,  superior  ludge  in,  111. 

salary  of,  118. 
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ABSENCE  FROM  STATE,  effect  of  upon  rcBideiice,  331. 
ADMISSION  INTO    UNION,  senators  and  representatives  to 

reqnest,  335. 
AGRICULTU  RE,  to  be  promoted,  312. 

AMENDMENTS  of  the  constitution,  proposed  amendments  to 
be  entered  on  journals  of  legislature,  and  published, 
etc.,  314. 
effect  ol  limited.  287. 
of  1862,  elfect  of,  307. 
APPEALS,  Irom  state  to  federal  courts,  295. 

to  state  Supreme  Court,  293. 
APPORTIONMENT,   of  senators  and  assemblymen   for   first 

session,  335. 
APPROPRIATIONS    necessary  before  money  can  be  drawn 
from  treasury,  181. 
what  constitutes,  311. 
in  aid  of  railroads,  312. 
for  military  restrictions  upon,  258. 
in  aid  of  C.  P.  Railroad,  258. 
limited  to  two  years,  264. 
ASSEMBLY,  right  of,  256. 

legislative  qualification  and  election,  276. 
to  present  impeachments,  278. 
ASSOCIATIONS,  for  deposit  of  gold  and  silver  may  be  formed, 

285 
ATTORNEY  GENERAL  and  other  state  officers,  291. 
BAIL,  excessive  not  to  be  required,  244. 
in  capital  cases,  244. 
when  matter  of  right,  244. 
BANKS,  permitted  to  receive  deposits,  but  Issuance  of  money 

prohibited,  285. 
BILLS,  legislative,  may  originate  in  either  house,  amendment 
of  veto  of,  277. 
legislative,  to  be  presented  to  governor— objections  to 
and  approval  of,  278 
BILLS  OF  ATTAINDER,  prohibited,  259. 
BOUNDARY  OF  STATE,  33L 
BRIBERY,  disqualifies  for  office,  33L 
disqualifies  for  suffrage,  33i. 
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CALIFORNIA,  rights  of  iuhabltants  after  cession  of,  239. 
CENSUS,  when  to  be  taken,  282. 

CERTIORARI  AND  APPKALSfrom  state  to  Federal  Courts,  295 
CESSION  OF  CALIFORNIA,  rights  t)f  inhabitants,  239. 
CITIES  AND  VILLAGES,  to  be  organized,  286. 

instrumentalities  of  state,  286. 
CLERKS  OF  COURTS,  to  be  provided,  806. 
COMPENSATION,  of  judees,  307. 

of  otfiee,  meaning  of,  280. 

of  members  of  leffislature,  281. 

no  increase  during  term,  281. 

of  state  officers,  not  to  be  increased,  292. 
CONGRESSIONAL    AND    LEGISLATIVE    DISTRICTS,    how 

formed,  283. 
CONSOLIDATION  ACT,  255. 
CONSTITUTION,  manner  of  amending  and  revising,  314. 

provisions  for  its  submission  to  congress,  335. 

when  and  how  submitted  to  vote,  333. 

canvass  end  return  of  votes  on,  834. 
CONSTRUCTION,  rules  for,  236. 
CONTEMPT,  imprisonment  for,  259. 
CONTRACT,  existing  not  be  aifected,  332. 

law  impairing  obligation  of,  259. 

distinction  betweeti  contract  arising  from  grant  to  mun- 
icipality and  to  individual,  262. 
CONTRACT  OF  MARRIAGE,  not  required  to  conform  to  re- 
quirement of  religious  sect,  319, 
CONTROLLER  AND  OTHKR  STATE  OFFICERS,  29L 
CORONER,  election  of  to  be  provided  for,  301. 
CORPORATIONS,  construed  to  include  what,  285. 

municipal,  to  be  restricted  as  to  taxation  and  contract- 
ing debts,  286. 

to  be  formed  under  general  laws,  283. 

dues  from,  to  be  secured,  284. 

liability  of  stockholders,  284. 
COUNSEL,  portv  accused  may  defend  by,  or  In  person,  244. 
COUNTER  CLAiM,  as  affecting  jurisdiction,  805. 
COUNTERFEITING  MONEY,  state  may  legislate  as  to,  239. 
COUNTY  COURTS,  for  each  comity,  301. 

jurisdiction,  802. 

judges,  elcciiou  and  term,  301. 
COUNTY  AND  TOWN  GOVERNMENT,  system  of,  to  be  esUb- 

lished,  816. 
COURTS,  and  offices  continued  after  adoption  of  constitution 
until  legislation,  832. 

causes  in  to  be  removed  to  courts  created,  332. 

of  record,  what  are,  805. 

of  sessions,  how  constituted,  304. 

same  remained  until  organizat'on  of  new,  309. 

terms  and  places  of  holding  to  be  pescribed,  306. 
S2iy.**JN  CITY,  ordinance  regulating,  239. 
CREDIT  OF  STATE,  not  to  be  loaned,  319. 
CKIME,  person  accused  may  defend  in  person,  244. 

T^R-r-T'I^J^^fv^T^L^^"^  charged  with,  244. 
DECLARATION  OF  RIGHTS,  287. 

mechanics  lien  law  construed,  287. 
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DISTRICT  COURTS,  jurisdiclion  in  equity,  300. 

jurlsdlclion  of,  299. 

In  probate  matters,  299. 

over  corporations,  300. 
DIVORCES,. not  to  be  granted  by  legislature,  282. 
DUELLING,  prohibited,  punishment,  315. 
DUE  PROCESS  OF  LAW,  244. 254. 
EDUCATION,  escheated  estates  devoted  to,  313. 

to  be  promoted,  superintendent  to  be  elected,  proceeds  of 
lands  devoted  to,  312. 
ELECTIONS,  by  legislature,  viva  voce,  287. 

by  people,  by  ballot,  266. 

of  olTicers  after  adoption  of  constitution,  334. 

plurality  of  votes  suflBcient,  331. 
ELECTORS,  no  idiots- insane-convicts,  266. 

qualifications,  265. 

exemption  from  arrest,  from  milit*»ry  duly— residence 
when  gained  or  lost,  265. 

who  are  at  adoption  of  constitution.  332. 
ELIGIBILITY  to  office,  meaning,  2»0. 

conviction  of  embezzlement,  etc.,  destroys,  280.  " 
EMINENT  DOMAIN,  taking  of  private  property,  compensa- 
tion 244  254. 
ENSIGN  ACT,  unconstitutional,  283. 

ESCHEATED  KSTATES,  devoted  to  cause  of  education,  313. 
JfiSTATES  OF  DECEASED  PERSONS,  when  escheated,  devoted 

to  cause  of  education,  313. 
EXECUTIVE  DEPARTMENT,  287. 
EX  POST  FACTO  LAWS,  prohibited,  259. 
FEES,  judicial  officers,  except  justices  of  the  peace,  shall  not 

receive,  306. 
FEMALES,  in  saloon,  and  dance  houses,  238. 
FI8(^AL  YEAR,  commences  .Inly  1,  318. 
FOREIGNERS,  landing  In  this  state,  253. 

property  rights  of,  264. 
FRANCHISE,  cannot  be  sold  under  execution  against  corpor- 

tlon,285. 
FUGITIVES,  from  justice,  251. 
GOVERNMENT,  for  what  instituted,  242. 
I        right  to  alter,  24'2. 
GOVERNOR,  impeachment,  absence,  removal,  etc.,  of,  290. 

is  com :  lander  in  chief— shall  transact  all  executive  busi- 
ness-shall see  that  laws  are  executed— may  appoint 
to  vacancies,  288. 

may  call  out  militia,  310.  \ 

may  grant  reprieves  and  pardons,  289. 

powers  of  in  cases  of  treason,  290. 

on  extra  occasions  may  convene  legislature,  289. 

shall  communicate  by  message,  289. 

salary  until  provision  made  by  le  islature,  .335. 

supren  e  executive— when  elected— term  of  office— who 
eligible— returns  of  election  for,  287. 

when  may  adjourn  legislature,  289. 

cannot  hold  office  under  United  States, 289. 
GRANTS  AND  COMMISSIONS  of  state,  how  executed,  290. 
HAB12AS  CORPUS,  writ  of,  244. 

29 
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HEAD  of  family,  who  is,  830. 

HOMESTEAD,  exemption  of.  330. 

HUSBAND  AND  WIFE,  separate  property  of,  328. 

IMPEACHMENT,  presenting  and  trials  of,  279. 

what  otficers  subject  to,  279. 
IMPRISONMENT  for  debt,  259. 

in  case  of  fraud,  259. 

in  divorce  case— contempt,  259. 
INALIENABLE  RIGHTS,  cannot  be  taken  away,  236. 
INDICTMENT,  no  person  to  be  held  to  answer  except  on,  214. 

not  required  in  impeachments  nor  in  military  service,244. 
INFERIOR  COURTS,  legislature  to  create,  and  fix  jurisdic- 
tion» 305. 
INTERPRETATIONS,  recent,  deemed  to  have  been  considered 

in  framing  constitution,  235,  237. 
JEOPARDY,  twice  in,  244. 
JUDGES,  compensation  of,  307. 

terms  of.  vacancies,  299v 
JUDICIAL  DEPARTMENT,  292. 

of  what  courts  consists,  292. 
JUDICIAL  DISTRICTS,  296. 

JUDICIAL  OFFICERS,  except  justice  of  the  peace,  not  to  re- 
ceive fees,  806. 
JUDICIARY,  power  of,  293. 

what  duties  may  be  imposed  upon,  294. 

in  naturalization,  294. 
JURORS,  knowledge  of  English  language,  242. 
JURY  TRIAL,  in  condemnation  of  land  for  state  capitol,  243. 

legislature  alone  can  determine  when  may  be  waived,  243. 

in  trespass,  242. 

securea  in  all  common  law  actions,  243. 

secured  242. 
JUSTICES  OF  THE  PEACE,  legislature  to  determine  number 

and  fix  powers,  duties  and  terms,  305.         ^         ^       *. 
LANDS  granted  by  United  States  to  be  devoted  to  education, 

etc.,  812.  ,  .,.  j» 

LAWS,  each  to  have  but  one  object,  which  must  be  expressed 

in  title,  281.  .  ^  ^.^  ^.  ,,, 

in  force  continued  after  adoption  of  constitution  Hnlil 

altered  or  repealed,  332. 
not  to  be  amended  or  revised  by  reference  to  title,  281. 
revised  shall  be  published  at  length,  2«1. 
of  general  nature,  uniform  operation,  256. 
re-enactment  creates  anew  the  rule  of  action,  282. 
LAW  OF  THE  LAND,  definition,  253. 
LEGISLATIVE  DEPARTMENT,  268. 
scope  of  powers,  268  to  275. 
sessions  of  legislnture,  275. 
LEGISLATIVE  GRANTS,  how  construed,  252.  . 

LEGISLATORS,  not  to  be  appointed  to  olfices  created  during 
their  terms,  279. 
when  and  how  chosen— must  be  electors— numbers  of,  275. 
LEGISLATURE,  bills  may  originate  in  either  house,  277. 
passage  of  bills— veto.  278. 

each  house  to  choose  its  own  officers— judges  of  election 
and  qualification  of  members- quorum,  277. 


475  INDEX  TO  CONSTITUTION  1849 

LEGISLATURE,  elections  by,  viva  voce,  287. 

first  scssiou  after  adoption  of  constitution,  834. 

first  session  to  be  held  at  San  Jose,  and  thereafter  until 
removed  by  legislature,  315. 

general  scope  of  power  ,  268  to  275. 

members,  when  chosen,  276. 

term  of  office,  276. 

may  be  convened  and  adjourned  by  governor,  vr hen,  289. 

members,  how  apportioned,  and  number  of,  282. 

rules— journals— members  exempt  from  arrest— vacancies 
—doors  to  be  open— adjournments,  277. 
LIMITATIONS  of  powers  of  legislature  not  to  apply  to  first 

legislature,  386. 
LIBERTY  OF  SPEECH,  press-libel,  256. 
LIEUTENANT  GOVERNOR,  election  and  duties,  290. 
LICENSE  TAXES,  on  business,  257. 
LOCAL  OPTION  LAW,  unconstitutional,  817. 
LOTTERIES  prohibited,  282. 

MARRIAGE,  contract  of,  not  required  to  conform  to  require- 
ment of  religious  sect,  319. 
MARRIED  WOMAN,  property  of— conveyances  by,  328. 
MEXICAN  GRANTS,  decisions  as  to,  340. 

rights  of  holders,  241. 

actual  settlers  and,  241. 
MILITIA,  organization  and  dicipline,  310. 

officers,  how  selected,  310. 

governor  may  call  forth,  310. 
MILITARY,  subordinate  to  civil  power,  258. 

appropriation  for,  258. 
MORTGAGES,  taxation  of,  328. 
MUNICIPAL  CORPORATIONS,  to  be  restricted  as  to  taxation 

and  contracting  debts,  286. 
MUNICIPAL  CRIMINAL  COURl'  of  San  Francisco,  293,  294. 
MUNICIPAL  TAXES,  upon  business,  239. 
NATURALIZATION,  power  of  judiciary,  294. 
OATH  OF  OFFICE,  form  of,  316. 
OBJECT  OP  LAW,  must  be  expressed  in  title,  281. 
OBLIGATION  OF  CONTRACT,  256. 

not  to  be  impaired,  259. 

applies  to  contracts  between  individuals,  263. 

funded  debts  and  bonds,  261. 

change  of  remedy,  263. 
OFFICE,  disqualification  for,  381. 

bribery ,  perjury,  forgery,  331. 

duration  of,  318. 

lucrative,  280. 

elegibility,  meaning  of,  280. 

compensation,  meaning  of.  280. 
OFFICERS,  first  installation  of,  335. 

provibiou  for  support  of  to  be  made  by  city,  town,  county, 
etc.,  318. 

whose  election  or  appointment  not  provided  for  by  con- 
stitution sholl  be  elected,  317. 
PARDONS  AND  REPRIEVES,  governor  may  grant,  289. 

to  be  reported  to  legislature,  290. 
PAUPERS,  criminals,  etc.,  police  power  of  state,  254. 
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PERPETUITIES  forbiJdeu,  331. 

POMTICAL  POWER,  inherent  in  people,  242. 

POWERS  of  goveruineut,  distribution  of,  266. 

three  departments,  266. 

neither  department-above  the  law,  267. 

of  judiciarv,  293. 
PREAMBLE.  235. 

PRIVATE  PROPERTY,  compensation  for,  244,  25 1. 
PROliATE  COURT,  jurisdiction,  300.303. 
PUNISHMENTS,  cruel  and  unusual  forbidden,  244. 
RKCEIPTSAN'D  EXPENDITURES,  accurate  account  of  to  be 

published  with  laws  of  each  session,  181. 
RELIGIOUS  PROFESSION,  free  exercise  secured,  243. 

does  not  disquulifv  w  itness,  243. 
RKSIEDY,  change  of,  263. 

RENTS,  ISSUES  AND  PROFITS,  of  separate  property  of  mar- 
ried persons,  329. 
RHISERVED  RIGHTS  of  people,  264. 
RESIDENCE,  as  affecting  offices  prior  to  first  election,  332. 

gaining  or  losing  by  electors,  265. 

while  in  prison,  army,  almshouse,  etc.,  265. 

not  affected  by  absence  on  public  businesH,331. 
RIGHTfcj  of  people  to  assemble,  256. 

to  petition,  256. 

of  inhabitants  on  cession  of  California,  239. 

retained  by  people,  264. 
SACRAMENTO,  bonds  of,  261. 
SALA  RIES  of  judges,  307. 

of  state  officers  not  to  be  increased,  292. 

until  provision  is  made  by  legislature,  335. 
SALOONS  and  dance  houses,  regulation  of,  239. 
SAN  DIEGO,  funded  debt  of,  260. 
SCHEDULE,  332. 

SCHOOL  FUNDS.to  be  derived  from  school  lands,  escheated 
estates,  etc  ,  313. 

cannot  be  diverted  to  other  purposes,  313. 
SCHOOL,  public  to  be  maintained  at  least  three  months  in 
every  year,  313. 

system,  legislature  shall  provide,  313. 
SEAL  OF  STATE,  290. 
SEARCH,  unreasonable  prohibited,  234. 

warrant,  probable  cause,  264. 
SECRETAliY  OF  STATE  and  other  state  officers,  29L 

duties  of,  291. 
SECURITY  of  citizen,  264. 
SENATE,  court  of  impeachment,  279. 
SENATORS,  state,  increase  of  number,  277. 

stat^-,  who  qualilied— number— when  eho8?n,  276. 
SEPARATE  PROPERTY  of  hu.«!baud  and  wife,  S2». 

rents,  issues  and  profits,  329. 

reuistratiou  of  wife's,  329. 
SESSIONS  of  legislature.  120  days.  176. 
SETTLERS'  ACT  of  1858,  240. 

Mexican  grants  and,  241,  242. 
If  ^»?H*i^^  ^^^  SEARCHES,  unreasonable  prohibited,  261. 
SLAVES,  property  in,  240.. 
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SLAVERY,  prohibited,  264. 

SOLDIERS,  quartering  of,  259. 

SOLVENT  DEBTS  subject  to  taxation,  320. 

SOVEREIGNTY,  designatcH  supreme  auchority,  2r6. 

SPECIAL  CASES,  what  are,  296. 

SPECIAL  LAWS,  for  special  purposes,  validity  of,  317. 

STATE,  credit  of  not  to  be  loaned.  319. 

suits  agninst,  319. 

great  seal  of,  290. 

grants  and  commissions  by,  290. 

boundary,  331. 
STATE  CAPITOL,  appropriations  for,  311. 
BTATE  GOVERNMENT,  does  not  ex  propria  vigo re  establish 

municipal  government,  235. 
BTATE  INDEBTEDNESS,  limitation  of,  310. 
STATE  OFFICERS,  enumeration  of  elective,  and  duties,  291. 

to  be  elected  at  same  time,  291. 

compensation  not  to  be  increased,  292. 
STATE  PRISON,  contracts  ns  to,  252. 

vested  interests  in,  252. 
STATUTE  OF  LIMITATIONS,  affect  remedy,  255. 
STOCKHOLDERS  of  corporations  and  associations  personally 

liable,  285. 
STREETS,  state  has  no  proprietary  interest  in,  284. 
SUFFRAGE,  free,  to  be  supported  by  laws— disqualifications 
for  —bribery—  perj ury— forgery,  331 . 

right  of.  265, 
SUNDAY  LAW  of  1861,  240. 
SUPERINTENDENT  OF  PUBLIC  INSTRUCTION,  to  be  elected 

—term  of,  312. 
SUPERVISORS,  declared  elective  by  legislature,  vacancy  can 
not  be  filled  otherwise,  317. 

legislature  to  provide  for  election  of,  317. 
SUPREME  COURT,  clerk  for,  306. 

how  constituted,  295. 

election  of  justices,  295. 

terms  of  justices,  295. 

jurisdiction  of,  296. 

may  issue  what  writs,  296. 
SUPREME  EXECUTIVE  POWER,  vested  in  governor.  287. 
SURVEYOR   GENERAL,    and    other   slate   othccrs,   duties, 

etc.,  291. 
TAX,  act  legalizing  is  not  void,  327. 

on  mortgages,  328. 

is  a  debt,  when,  826. 
TAX  C0LL1£CT0R,  sheriff  as,  324. 

and  sherifl'two  offices,  325. 

to  be  elected  by  localitv,  319. 
TAXATION,  allowance  for  delinquency,  322. 

growing  crops  subject  to,  323. 

of  railroad  property,  322. 

shall  be  equal  and  uniform— all  property  subject  to— in 
proportion  to  value,  319, 

solvent  debts,  subject  to,  320. 

United  States  and  public  property  not  subject  to,  821. 

state  bonds  subject  to,  324. 
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TAXATION,  U.  S.  bonds  not  subject  to,  824. 
character  of  power'of,  3-^4,  326. 

TERMS  OF  COURTS,  to  be  prescribed,  806. 

TEST  OATH,  not  unconstitutional,  316. 

TREASON,  in  what  consists,  264. 

evidence  required  to  convict,  264. 
powers  of  srovernoras  to,  290. 

TRIAL  BY  JURY,  guaranteed,  242. 

UNIFORMITY  OF  LAWS,  degree  of,  to  be  determined  by  legis- 
lature, 317. 

UNIVERSITY,  legislature  must  protect  and  secure  applica- 
tions of  funds  derived  from  lauds  granted  by  United 
States,  313. 

VACANICIES,  when  governor  may  appoint  to,  288. 
what  is  vacancy,  288. 

VARIANCE,  aquittal  from,  251. 

VESTED  INTEREST,  arising  from  contract  with  state,  252. 

VETO,  of  governor,  278. 

VOTE,  who  entitled  to,  332. 

VOTES,  plurality  elects,  331.     • 

VOTERS,  who  were  on  admission  of  state,  265. 

WITNESSES,  shall  not  be  unreasonably  detained,  244. 
no  one  required  to  be  against  himself,  244, 
no  disqualification  on  account  of  religious  belief,  243. 

WRITS,  what  may  issue  from  Supreme  Court,  2%,  297. 
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